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1  Introduction 

1.1 Background 

 

In 2014, the two year old boy, Wahaj Ali, was kept in immigration detention at Trandum, 

Norway’s only official detention centre, for 11 weeks in relation to the deportation of him 

and his parents back to Afghanistan.
1
 Across the world, thousands of children are being 

held in immigration detention centres, a practice which has demonstrated to have serious 

damaging effects on children’s well-being. Consequently, on the 25
th

 anniversary of the 

Convention on the Rights of the Child (CRC), the UN High Commissioner for Refugees 

(UNHCR), Antonio Guterres, urgently called on States to end this practice as it “has 

devastating effect on the physical, emotional and psychological development of these 

children”.
2
Additionally, he argued that “the practice of putting children in immigration 

detention is in violation of the CRC in many respects and it should be stopped”.
3
 In 2014, 

the Norwegian Government voted in favour of prohibiting immigration detention of 

children in the Council of Europe (CoE).
4
 Paradoxically, 2014 was also the year when 330 

asylum-seeking children, an increase of 44 per cent from 2013, were detained in Norway.
5
  

As a result, Norway is in a position in which it needs to balance its interests in immigration 

control with its obligations under international human rights law to protect the rights and 

liberties of asylum-seeking children. According to paragraph 38(3) of the Norwegian 

Immigration Act, the best interest principle of Article 3(1) in the CRC is an important 

condition for determining the humanitarian needs of the child in this balancing test.
6
 

Further, the best interests of the child is a particularly interesting element to discuss in the 

                                                 

 

1
 Brakstad, T.H.S. 2014. 

2
 UNHCR 2014. 

3
 Ibid. 

4
 CoE 2014. 

5
 NOAS 2014 p.7. There are no updated numbers from 2015. 

6
 The Norwegian Immigration Act para 38(3). 
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balancing test as, in the Norwegian context, it is seen to be in the best interests of the child 

to be detained together with his or her parents.
 7

  

Following the recommendations of the UNHCR, “children who arrive in another country in 

search of international protection are extremely vulnerable and have specific needs”.
8
 

Therefore, in relation to cases of immigration detention of asylum-seeking children, this 

particular vulnerability should be an essential part of their best interest assessment. 

However, whereas the concept of vulnerability is aimed at increasing the protection of 

these individuals, this thesis seeks to argue otherwise. At present, it seems unclear whether 

the current balancing test between Norway’s immigration considerations and the best 

interests of the child in cases of immigration detention is weighed in favour of the asylum-

seeking child or the State. While previous research has shown that the practice of 

immigration detention of children is in violation of international human rights law, it has 

not pointed to any of the potential underlying causes of this result. Is it in the best interests 

of asylum-seeking children to be detained together with their parents due to their particular 

vulnerability, or are the perceptions of their vulnerability making the State decide what is in 

their best interests? As such, this thesis seeks to analyse this relationship between the 

State’s immigration considerations and the best interests of the child, and examine whether 

the particular vulnerability of asylum-seeking children can reveal potential underlying 

challenges to the current outcome of the balancing test. Accordingly, the research question 

is as follows: 

How do perceptions of vulnerability of asylum-seeking children influence the balancing test 

between Norway’s immigration considerations and the best interests of the child in cases of 

immigration detention? 

 

In order to support the analysis of the thesis and answer the posed research question, the 

following sub-questions are added to the analysis: 

                                                 

 

7
 Ot.prp. nr.28 (2006-2007) para 3.5.7 p.14. 

8
 UNHCR 2014. 
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I. How does the human rights regime acknowledge the particular vulnerability 

of asylum-seeking children? 

 

II. How are Norway’s immigration considerations and the best interests of the 

child balanced in cases of immigration detention, and what weight is added 

to the competing interests?  

 

III. How can the concept of vulnerability be applied to the balancing test 

between Norway’s immigration considerations and the best interests of the 

child? 

 

1.2 Increased immigration control: On behalf of children’s rights? 

As many as 30,000 people applied for asylum in Norway in 2015.
9
 As a result, the 

Norwegian State has allocated major resources to its immigration control. One of the main 

priorities of the Norwegian immigration policy has been to create an effective return 

process of those asylum-seekers who have had their request for asylum denied. To achieve 

this, the Norwegian State has increased its practice of immigration detention to ensure 

effective deportations, particularly in cases where there is a risk that the asylum-seeker will 

abscond after being denied asylum. One group particularly influenced by this policy is 

asylum-seeking children. According to the CoE: 

Despite improvements in legislation and practice in some European countries, 

tens of thousands of migrant children still end up in detention every year. The 

practice is contrary to the best interest of the child and a clear and unequivocal 

child rights violation.
10

 

Detention of children is not prohibited in international human rights law, but it is 

emphasised that in order to detain a child it should be “in conformity with the law and shall 

be used only as a measure of last resort and for the shortest appropriate period of time”.
11

 

Furthermore, the High Commissioner of Human Rights has stressed that immigration 

                                                 

 

9
 UDI 2016. 

10
 CoE 2014. 

11
CRC Art.37(b). 
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detention of families with children is one of the major challenges for European States’ 

compliance with children’s rights.
12

 

As the number of refugees and asylum-seekers arriving in Norway increases, the practice 

of immigration detention has increased accordingly. With the high number of refugees and 

asylum-seekers that came to in Norway in 2015, the Norwegian State proposed 40 new 

immigration considerations to increase and improve its immigration control.
13

 Especially 

two of these suggestions, the increased possibility to secure deportation of asylum seekers 

whose applications have been denied and the increased focus on identity assessments 

respectively, are examples of immigration considerations that might increase the practice of 

immigration detention of asylum-seeking children in Norway. Additionally, the proposed 

budget for 2016 suggests an additional 80 million NOK to complete the extension of the 

detention centre at Trandum with 90 new spots. This development is particularly worrying 

considering the critique Norway has received on its practice of immigration detention of 

children. In both 2014 and 2015, the Norwegian Organization for Asylum Seekers (NOAS) 

found the practice of detaining asylum-seeking children together with their parents to be in 

violation of both the Norwegian Constitution and international human rights law.
14

 

Additionally, a recent report from the Parliamentary Ombudsman also found Trandum to 

be an insufficient place to keep children due to its social environment that potentially could 

cause long-term psychological damages to the child affected.
15

 Considering Norway’s 

international commitment to prohibit immigration detention of children, this situation 

portrays a divide between Norway’s role as a protector of children’s rights and its interests 

in increased immigration control. 

According to Christina Boswell (2005), this situation demonstrates the paradox of Western 

liberal democracies; on the one side is the obligation to ensure the values of equality and 

solidarity with the individuals within its jurisdiction and on the other side is the obligation 

                                                 

 

12
 IDC 2014. 

13
The Norwegian Government 2015. 

14
 See NOAS 2014 p.12, NOAS 2015 p.13. 

15
 The Parliamentary Ombudsman 2015 p.32. 
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to protect its citizens and borders.
16

 By being a welfare state, Norway needs to keep a strict 

and regulated immigration control in order to secure that the welfare state is not 

undermined. However, as being ranked as one of the best countries in the world to live in 

and an international promoter and front figure for the protection of human rights, the point 

of departure of this thesis is that this role must be maintained when it comes to the 

protection of children’s rights.
17

 The 6
th

 of October 2016, the Norwegian Government is 

due to report to the CRC Committee on its compliance with the CRC. With an increasing 

practice of immigration detention of asylum-seeking children, this establishes an interesting 

framework for the discussion of this thesis. How can the practice of immigration detention 

of asylum-seeking children increase in a State where the promotion of children’s rights is 

one of the top priorities? And how are the different interests of the balancing test weighed 

against each other if increased immigration detention is the outcome? As such, this thesis 

seeks to bring new insight into the current balancing test between Norway’s immigration 

considerations and the best interests of the child by analysing it from a different point of 

view, through the concept of vulnerability as attached to the identity of the asylum-seeking 

child. The aim of this paper is to reveal how the State’s perceptions of the vulnerability of 

asylum-seeking children influence the current outcome of the balancing test and to analyse 

how the concept of vulnerability can be identified as one of the underlying challenges. 

1.3 Definitions and limitations  

For the purpose of the thesis it is necessary to introduce some of the core concepts that will 

be discussed throughout the analysis. As already mentioned, and in future use, the term 

balancing test in this thesis it refers to the process of weighing two competing interests 

against each other in order to understand how the relationship between the two is balanced. 

For the purpose of this thesis it will be the balancing between the State’s immigration 

considerations and the best interests of the child. Furthermore, when discussing 

immigration detention of asylum-seeking children, it is in reference to the detention centre 

                                                 

 

16
 Boswell 2005 p.7. 

17
 See Henderson 2015. 
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at Trandum, which is Norway’s only officially designated detention centre. Even though it 

is referred to as detention and not prison, the practice of detention is the same as for a 

prison. Immigration detention at Trandum means that the asylum-seeker is deprived of the 

right to liberty; located in a closed facility, is only allowed to go outside at certain times 

and is not permitted to leave the detention centre at will. While an asylum-seeker can be 

detained for different reasons related to his or her migrant status, it is the immigration 

detention prior to deportation that will be the focus of this thesis. Moreover, when referring 

to asylum-seekers in this thesis, it refers to “persons applying for refugee status pursuant to 

the definition of a refugee in the 1951 Convention”.
18

 However, it is important to note that 

the asylum-seeking children discussed in this thesis are accompanying their parents in 

detention where the parents have received a negative decision on their request for asylum 

and are awaiting deportation back to their country of origin. Lastly, the research question 

introduces the term perceptions of vulnerability. It should be made explicit that with this 

reference of inquiry the present author does not seek to identify direct references to the 

vulnerability of asylum-seeking children in the balancing test between the State’s 

immigration considerations and the best interests of the child, but rather to identify these 

perceptions of vulnerability through the recommendations from the human rights regime 

and through the acts and arguments of the State in relation to its practice of immigration 

detention of asylum-seeking children. 

 

Furthermore, the thesis will limit its discussion to asylum-seeking children under the age of 

15 years old accompanied by their parents. This limitation is due to several reasons. First, 

asylum-seeking children are vulnerable by being children and due to their status as asylum-

seekers. Additionally, by accompanying their parents they are also in a situation that might 

increase their vulnerability as their agency is at risk of being made invisible in the shadow 

of their parents. Secondly, with a denied request for asylum, these children, together with 

their parents, are illegal immigrants in Norway which makes it an interesting topic for 

discussion in relation to Norway’s increased immigration control. Lastly, research has 

                                                 

 

18
 UNHCR 2012 p.10. 
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demonstrated that children accompanied by their parents are more likely to be held in 

immigration detention than unaccompanied children, which makes it more relevant for the 

discussion of this thesis to focus on this group of children in particular.
19

 

1.4 Methodology 

In view of the research question of this thesis, a multidisciplinary research approach is most 

suitable in achieving the sought aim of the analysis. Furthermore, as the relationship 

between Norway’s immigration considerations and the best interests of the child is 

embedded both in a legal and a socio-political context, a research approach that combines 

these two contexts will both broaden the research design and open for an analysis that 

moves beyond a pure legal discussion of the balancing test. Consequently, this thesis 

applies the legal tradition of law in context, which takes problems in society as the starting 

point for analysis; in contrast to the tradition of black-letter law, which has its starting point 

from law itself.
20

As an example, immigration regulation and the best interests of the child 

are both considerations represented in law, through the Norwegian Immigration Act and the 

CRC respectively. However, the weight attached to the competing interests in the balancing 

test and the discussion on the State’s perceptions of vulnerability cannot be analysed solely 

from the sources of law. As such, by looking at law in context, the thesis will be able to 

identify both the problems arising from the law itself and those that are produced from 

other instances within society.
21

 

 

The thesis is conducted as a qualitative desk-study applying both primary and secondary 

sources. The primary sources applied in the thesis is represented through international 

human rights treaties, particularly the International Covenant on Civil and Political Rights 

(ICCPR), the Convention on the Rights of the Child (CRC) and the European Convention 

for the Protection of Human Rights and Fundamental Freedoms (ECHR), in addition to 

domestic law as well as both domestic jurisprudence from the Supreme Court of Norway 

                                                 

 

19
 Husabø & Suominen 2011 p. 32. 

20
 McConville & Chui 2007 p. 1-5. 

21
 Ibid. 
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and Oslo District Court and jurisprudence from the European Court of Human Rights 

(ECtHR). Due to the thesis’ special attention to children’s rights, the CRC is of particular 

relevance for the analysis in addition to ‘soft law’ sources such as General Comments from 

the Committee on the Rights of the Child (CRC Committee). The treaties are interpreted in 

accordance with Article 31 of the Vienna Convention on the Law of Treaties (VCLT) and 

Article 38 of the Statute of the International Court of Justice (ICJ). The CRC, together with 

the other international human rights treaties, will provide the thesis with the necessary 

framework for analysing and discussing the balancing between Norway’s immigration 

considerations and the best interests of the child. Additionally, the CRC represents the best 

interest principle, and is used as the main source of analysis when addressing the weight 

attached to this principle in the balancing test.  

 

However, since the thesis builds on a socio-legal approach, it also applies secondary 

sources by relevant scholars on the topic of both immigration considerations and the best 

interest principle. In addition to the literature explaining the two competing interests of the 

balancing test, the thesis will build its arguments on literature on the concept of 

vulnerability, primarily from the vulnerability theory developed by the scholar Martha 

Albertson Fineman, one of the leading voices in the vulnerability debate. However, as 

several skilled authors have contributed to this debate, the thesis will also include their 

arguments and critical views on the theory of vulnerability. Especially the two authors 

Anna Grear (2010) and Bryan Turner (2006) have contributed with useful comments on the 

concept of vulnerability, whereas a recent article by Kirsten Sandberg (2015) provides both 

critical and supportive arguments to the theory. Additionally, the analysis in the thesis will 

draw on supporting statements from John Tobin (2015) on the concept of vulnerability in 

order to emphasise some of the findings. However, while these arguments will support and 

provide different views to the discussion, the main elements used for the vulnerability 

discussion will be represented by Fineman’s theory, as the structure and arguments of the 

original theory provides the most applicable framework for the research question of this 

thesis. 
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Additionally, in order to discuss the balancing test between Norway’s immigration 

considerations and the best interests of the child, it is necessary to build on secondary 

sources that reflect the current immigration policy of the Norwegian State and their 

arguments as well as the meaning and weight of the best interest principle beyond the 

representation provided in the CRC. As such, the thesis will also draw information from 

official documents deriving from the UN and EU, governmental documents from the 

Norwegian Government and official reports from private organisations and news articles. 

This provides the opportunity to identify the State’s argument for immigration detention of 

asylum-seeking children as well as the public debate surrounding the situation of asylum-

seeking children in Norway. 

 

During the starting phase of this thesis I was told that due to the current pressing situation 

of high numbers of refugees and asylum-seekers coming to Norway, it would be difficult 

for me to get access to the premises at Trandum for further investigation. As a result, I have 

chosen not to conduct interviews, but instead to focus primarily on document analysis in 

order to understand how the relationship between Norway’s immigration considerations 

and the best interests of the child is balanced. While the views and opinions of the children 

who have experienced immigration detention at Trandum would provide valuable 

information in discussing the best interests of the child, I find the thesis to analyse the 

Norwegian practice of immigration detention of asylum-seeking children in a theoretical 

manner which provides the reader with an insightful understanding of some of the 

underlying challenges to the balancing test on a more systematic level. Lastly, it is 

important to keep in mind that I strive to remove any potential biases and conflict of 

interests I might have in this debate. In spring 2015 I did an internship with NOAS and, as 

such, I have personally observed and learned the great difficulties that many asylum-

seekers face in Norway. However, keeping this in mind I seek to be professional in my 

analysis and show transparency of my arguments through the data collected.  
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1.5 Reader’s Guide 

The following analysis strategically introduces the different elements necessary to analyse 

the posed research question of this thesis. The thesis is divided into six main chapters 

seeking to analyse and understand the current outcome of the balancing test between 

Norway’s immigration considerations and the best interests of child seen through a 

vulnerability lens. In order to understand the framework and aim of the thesis, chapter one 

presents the situation of increased practice of immigration detention in Norway, the 

research question, methodology and limitations to the thesis in order to provide the reader 

with a point of departure for further reading. Chapter two will continue to examine the key 

element of the thesis, which is the particular vulnerability of asylum-seeking children as 

acknowledged through the human rights regime. By discussing the ECtHR’s jurisprudence 

on vulnerability as a group-centred concept attached to asylum-seeking children, this opens 

for a further discussion on the role of vulnerability in the balancing test of the thesis. As 

such, the chapter continues with a theoretical approach to the concept of vulnerability 

through the vulnerability theory developed by the scholar Martha Albertson Fineman to 

provide insight into the potential backlash of a vulnerability approach to the protection of 

asylum-seeking children. In order to provide a framework for analysis, chapter three 

moves on to explore the State’s immigration considerations and the best interests of the 

child as the two main elements of the balancing test. Chapter four will then continue to 

analyse how these two interests are weighed on the balancing scale in the context of 

Norway today to see if there are any potential weaknesses to the balancing test. However, 

in order to understand the process of balancing, the chapter starts with a discussion on the 

principle of proportionality, in a broad and strict sense, as a framework for the balancing 

test. Following the aforementioned analysis, chapter five will revisit the balancing between 

the interests of the State and the interests of asylum-seeking children through a 

vulnerability approach in order to reveal potential underlying challenges to the current 

outcome of the balancing test. The thesis ends with chapter six, which provides a short 

conclusion. 
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2 Particular vulnerability of asylum-seeking children 

Whereas the Norwegian State’s immigration considerations and the best interests of the 

child are the two main interests in the practice of immigration detention, the concept of 

vulnerability presents an interesting element to the discussion of the balancing test. Within 

the human rights regime, asylum-seeking children are seen as a particular vulnerable group 

demanding special protection measures from States. However, as demonstrated by the 

increasing number of detained asylum-seeking children, these individuals often end up in 

situations that increase their vulnerability. As such, the following chapter seeks to analyse 

the concept of vulnerability as a group-centred concept attached to asylum-seeking children 

and examine how it can complement the discussion on the balancing test in this thesis.  

2.1 Vulnerability of asylum-seeking children in human rights law 

The concept of vulnerability as a characteristic attached to specific marginalised groups 

was first introduced in 2001 by the European Court of Human Rights (ECtHR) in the case 

of Chapman v. the United Kingdom.
22

 Whereas the concept of vulnerability as applied in 

this case concerned a woman’s membership in the Roma minority, the case still established 

group vulnerability as an important element within the ECtHR’s jurisprudence.
23

 After the 

case of Chapman, the Court developed and broadened its application of the concept to also 

encompass asylum-seekers and asylum-seeking children respectively. In the two cases 

Mubilanzila Mayeka and Kaniki Mitunga v. Belgium and Muskhadzhiyeva and Others v. 

Belgium, the Court found that, both when accompanied by parents and unaccompanied, 

asylum-seeking children constitute an extremely vulnerable group in need of special 

protection measures from States.
 24

 However, it was not until the case of M.S.S. v Belgium 

in 2011 that the concept of group-centred vulnerability was particularly applied to asylum-

seekers. According to the ECtHR, the concept of vulnerability is an inherent characteristic 

                                                 

 

22
 Chapman v. The United Kingdom 2001 para 96. 

23
 Peroni & Timmer 2013 p.1063. 

24
 Muskhadzhiyeva and Others v Belgium 2010; Mubilanzila Mayeka and Kaniki Mitunga v Belgium 2006 

para 103. 
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in the status of an asylum-seeker and, as such, asylum-seekers as a group.
25

 As a result, it 

was argued that asylum-seekers constitute a “particularly underprivileged and vulnerable 

population group in need of special protection”.
26

 Thus, instead of assessing the individual 

vulnerability of each asylum-seeker based on their personal experiences and capacities, the 

ECtHR “applies vulnerability to asylum-seekers as a group-centred concept”.
27

 According 

to the Court, this was a necessary response to the international consensus on providing 

special protection measures towards particularly marginalised individuals.
28

  

 

This application of group-centred vulnerability was further demonstrated in relation to 

asylum-seeking children through the case of Popov v. France from 2012 concerning the 

immigration detention of two minor asylum-seeking children and their parents.
29

 In 

addition to its focus on group-centred vulnerability, the case is also of particular relevance 

to the balancing test in this thesis as it balances the vulnerability of asylum-seeking 

children against the State’s immigration considerations. According to the ECtHR, “the 

child’s extreme vulnerability is the decisive factor and takes precedence over 

considerations relating to the status of illegal immigrant”.
30

 Consequently, the Court found 

a violation of Article 3 of the ECHR on the prohibition of torture, inhuman or degrading 

treatment or punishment based on the particular vulnerability of the children, a 

vulnerability that the Court found to be the primary concern in decisions on detention and 

which should override potential immigration considerations.
31

 Additionally, the ECtHR 

found that, “children have specific needs that are related in particular to their age and lack 

of independence, but also to their asylum-seeker statuses”.
32

 As a result, this particular 

                                                 

 

25
 M.S.S. v. Belgium and Greece 2011 para 233. 

26
 Ibid para 251. 

27
 Brandl & Czech 2015 p.249. 

28
 M.S.S. v. Belgium and Greece 2011 para 251. See also Oršuš and Others v. Croatia 2010 para 147. 

29
 Popov v. France 2012. 

30
 Ibid para 91. 

31
 Ibid. 

32
 Ibid. 

https://www.google.no/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwi2-Nur-c_MAhXJ2ywKHTUgBSoQFggbMAA&url=https%3A%2F%2Fen.wikipedia.org%2Fwiki%2FOr%25C5%25A1u%25C5%25A1_and_Others_v._Croatia&usg=AFQjCNF0XblR4dHE1m9MupdsenRYjigc7g&sig2=L3s1FwYxhxl4YDJD_448Hg
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vulnerability of asylum-seeking children is to be a crucial consideration in the assessment 

of their detention.
33

  

 

In addition to the acknowledgement of the concept of vulnerability within the ECtHR; 

other human rights bodies have also issued the particular vulnerability of asylum-seeking 

children to be an important element in decisions on detention. According to the UNHCR, 

immigration detention of children can have a serious negative effect on their human dignity 

due to their particular vulnerability in these situations, both alone and when accompanied 

by their parents. Therefore, children should never be detained.
34

 This concern was further 

issued by the CRC Committee during its Days of General Discussions in 2012 where one 

of the highlighted issues of the debate was the particular vulnerability of asylum-seeking 

children and their enjoyment of rights under the CRC.
35

 Even if the CRC is to provide 

equal protection to all children as a response to their shared vulnerability; the CRC 

acknowledges that some children will be more vulnerable than others requiring special 

attention from States. Asylum-seeking children are one such group, which is demonstrated 

through Article 22 of the CRC providing special protection to asylum-seeking children.
36

 

Taking this into consideration, it is important to acknowledge that whereas the universal 

vulnerability associated with children in general calls for love and protection, the particular 

vulnerability associated with the asylum-seeker part of the child stands at risk of bringing 

with it negative associations as a result of the current media debate on increasing numbers 

of refugees crossing the borders of Europe. Looking to Norway, the particular vulnerability 

of asylum-seeking children represents a complex vulnerability that puts them in a different 

situation than Norwegian children. 

 

As demonstrated by the ECtHR’s jurisprudence and the statements from the CRC 

Committee and the UNHCR; the particular vulnerability of asylum-seeking children as a 

                                                 

 

33
 Ibid para 119. 

34
 UNHCR 2014 p.5. 

35
 CRC Committee 2012a. 

36
 CRC Art.22. 
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group has become a known concept in the human rights regime and represents, as such, an 

important element to include when analysing the balancing test between Norway’s 

immigration considerations and the best interests of the child in cases of immigration 

detention. If immigration detention of asylum-seeking children in Norway is an increasing 

practice due to Norway’s immigration control, is the particular and complex vulnerability 

of asylum-seeking children as issued through the human rights regime acknowledged in the 

balancing test, and if so, how does it influence the outcome? To be able to apply this 

vulnerability approach to the balancing test in a structured and analytical manner, the thesis 

will draw further support from the theory of vulnerability as developed and presented by 

the legal scholar, feminist and political philosopher Martha Albertson Fineman. 

2.2 The Vulnerability theory 

Originally, Martha Fineman’s theory of vulnerability was designated to an American 

audience as a ‘disguised human rights discourse’ but has later become a significant theory 

to analyse justice within the human rights discourse.
37

 Considering that Fineman’s 

vulnerability theory is a broad and complex theory on the concept of vulnerability, the 

thesis will draw support from three core elements of the theory. First, it will draw on 

Fineman’s presentation of vulnerability as both a particular and a universal character of 

human beings and how this establish the so-called paradox of the vulnerability theory 

making the concept of vulnerability difficult to apply as a protection approach. Secondly, it 

will draw support from Fineman’s critique of designating particular individuals as 

vulnerable groups within the human rights paradigm and how this can potentially influence 

the human rights protection of these individuals. Lastly, the thesis will draw on Fineman’s 

presentation of vulnerability as a potential tool to strengthen the resilience within 

individuals to overcome the particular vulnerable situation in which they find themselves. 

By examining these three elements of the vulnerability theory, this chapter seeks to 

establish a framework for analysing how the vulnerability of asylum-seeking children as 

issued by the human rights regime can potentially be an influencing element for the 
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outcome of the balancing test between Norway’s immigration considerations and the best 

interest of the child in cases of immigration detention. 

2.2.1 The Vulnerability Paradox: Particular and Universal vulnerability 

According to Fineman, vulnerability is universal, constant and unavoidable and, as such, a 

characteristic experienced by all human beings on different levels. Considering that 

vulnerability is something we all inhabit, adults as well as children, Fineman argues it to be 

the “characteristic that positions us in relation to each other as human beings and also 

suggests a relationship between the individual and the state”.
38

 This shared vulnerability is 

further supported by other authors on vulnerability, such as Bryan Turner (2006) and Anna 

Grear (2010), arguing this shared vulnerability to constitute the very foundation on which 

human rights are defined.
39

 According to Grear, this universal vulnerability of human 

beings should be the starting point for international human rights protection; the vulnerable 

human being, “the human being without citizenship, the human being as juridically naked 

and excluded”.
40

 Establishing this relationship between the State and the vulnerable 

individual calls for the State to respect, protect and fulfil the rights of all human beings as a 

response to our common vulnerability.
41

 Arguably, the State’s protection approach should 

be equal for all children within its jurisdiction, asylum-seeking children and Norwegian 

children alike, due to their shared vulnerability. However, is it possible to protect the most 

vulnerable children in society without adding an emphasis on their particular vulnerability?  

This represents the paradox of the vulnerability theory. While all children share a universal 

vulnerability by just being children, the vulnerability theory also acknowledges the 

particular vulnerability of certain individuals within society, which presents a protection 

dilemma for the State.  According to Fineman, it is the balancing of these two categories of 

vulnerability, the universal and particular, that establishes the paradox of the vulnerability 

theory and represents the dilemma of applying the concept of vulnerability as a protection 
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approach.
42

 Due to different economic and social contexts, human beings will always 

experience different and unique situations and their vulnerability will change and develop 

over time.
43

 Whereas asylum-seeking children require equal human rights protection as 

Norwegian children, they also require a special protection due to their particular vulnerable 

situation of being asylum-seekers. Thus, asylum-seeking children represent a complex 

vulnerability, being both universally vulnerable as children and particularly vulnerable as 

asylum-seekers. According to Grear, this demonstrates the complexity of the relationship 

between vulnerability and human rights protection; whereas human rights are supposed to 

protect all individuals equally due to their shared vulnerability this protection does not 

always benefit the most vulnerable.
44

 As such, the paradox of the vulnerability theory 

presents an interesting framework for discussing asylum-seeking children’s vulnerability as 

an element to the balancing test of this thesis as it demonstrates a complex position for the 

human rights protection of asylum-seeking children within the Norwegian society. 

2.2.2 Potential backlash of vulnerable groups 

As a response to this paradox of the vulnerability theory and the concern posed by Grear; 

the human rights regime seeks to increase the human rights protection of the most 

vulnerable individuals in society by designating them as a particular vulnerable group and 

pointing them out to States. While this would seem as a natural and suitable solution for the 

protection of these vulnerable individuals, such as asylum-seeking children, Fineman 

refrains from this practice. While Fineman acknowledges the particular vulnerable situation 

of asylum-seeking children, she refrains from the practice of designating these individuals 

as a vulnerable group as it will further increase their vulnerability and undermine their 

human rights protection. As discussed in the beginning of this chapter, the ECtHR stresses 

the importance of including the particular vulnerability of asylum-seeking children in the 

best interest assessment in order to fully understand the child’s situation. Looking at 
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Fineman’s vulnerability theory, this protection approach proves to be problematic in three 

ways. 

 

First, Fineman argues that to use the term vulnerable to set aside some groups considered 

disadvantaged within the larger society often results in their further stigmatisation as the 

individuals pointed out to States as a particular vulnerable group are usually already 

marginalised in society. Additionally, designating these individuals as a particular 

vulnerable group will further marginalise them as “the term vulnerable population has an 

air of victimhood, deprivation, dependency, or pathology attached to it”.
45

 Thus, instead of 

increasing the human rights protection of the individuals within these groups, it rather 

increases their stigmatisation and appoints a negative association towards them.
46

 

Accordingly, the designation of individuals as vulnerable groups will increase the attention 

from States, but the result is likely to be further stigmatisation supplied with “surveillance 

and regulation”.
47

 Additionally, in the situation of asylum-seeking children, the regulation 

is likely to be of a paternalistic character as their particular vulnerability places them 

“outside of the protection of the social contract as it is applied to others”.
48

 

 

Secondly, Fineman argues that designating individuals as vulnerable groups establishes a 

risk of making the differences between the individuals within that group invisible.
49

 

Whereas asylum-seeking children share the same experience of being in flight and find 

themselves in a particularly vulnerable situation, the individual experience of that situation 

and the effect it has on that particular child taking the personal background, age and 

personality into consideration is not similar across the group. As stated by Sandberg 

(2015), ideally “measures should be adapted to each and every individual child and his or 

her particular vulnerability”.
50

 Instead, the practice of defining a group as vulnerable based 
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on one or two similar characteristics such as being a child and being an asylum-seeker, 

risks masking the differences between these individuals.  

Thirdly, Fineman argues that by defining one group as particularly vulnerable and in need 

of special protection from the State, there is a risk of excluding this group from the rest of 

society by hiding the similarities between individuals within the group and the individuals 

outside the group.
51

 However, as criticised by Sandberg, if these particular vulnerable 

children are not mentioned to States there might be a risk that these children and their 

rights, for example the right be heard, become invisible to States.
52

 As a solution to this 

concern, Sandberg introduces the CRC Committee’s recent change of communicating 

‘vulnerable groups of children’ to ‘children in vulnerable situations’. On the other hand, as 

these children still tend to be grouped as vulnerable, Sandberg acknowledges Fineman’s 

concern.
53

 Consequently, by designating asylum-seeking children as a particular vulnerable 

group, there is a risk that Norwegian children will represent the ‘normal’ state of being. 

According to Fineman, this creates a situation where it is believed that those individuals 

outside the vulnerable group are seen as ‘invulnerable’.
54

 

2.2.3 Resilient, not invulnerable 

However, within the vulnerability theory there is no such thing as being invulnerable. 

According to Fineman, the opposite of vulnerable is not invulnerable, but resilient, and to 

become resilient we are dependent upon the state to provide us with the necessary assets 

and possibilities to acknowledge this resilience.
55

 A central component of the vulnerability 

theory is therefore to analyse how the State is assisting and supporting this resilience within 

human beings. This view is supported by Turner stating that, the existence of our universal 

vulnerability does not automatically produce protection as a response to that vulnerability. 

Instead, our shared vulnerability has the possibility to demand institutions and regulations 
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from States, which can assist in overcoming this vulnerability.
56

 This focus on resilience is 

further issued by Sandberg who states that; “children must not only be seen as vulnerable, 

but as capable as well”.
57

 Fineman furthers this argument stating that, “under the 

vulnerability analysis a state has an obligation not to tolerate a system that unduly 

privileges any group of citizens over others”.
58

 However, if the state seems to tolerate an 

unequal distribution of privileges, the state would then have an obligation “to offer 

explanation justifying the disparate circumstances. As a solution, Fineman seeks to 

eradicate the use of vulnerability as a weak and stigmatising concept and rather portray it as 

a powerful tool with “the potential to define an obligation for the state to ensure a richer 

and more robust guarantee of equality”.
59

 Fineman’s vulnerability theory therefore seeks to 

move beyond the concept of vulnerability as a characteristic only appointed to certain 

vulnerable individuals of society to a concept “defining the very meaning of what it means 

to be human”.
60

 However, to promote and protect this resilience of children, there is a need 

for structures that identify children not only as a vulnerable group, but also as individual 

agents of change.  

2.3 Concluding remarks 

The above discussion of Fineman’s vulnerability theory as a theoretical approach to the 

ECtHR’s jurisprudence on the particular vulnerability of asylum-seeking children 

demonstrates the potential pitfalls of applying the concept of vulnerability as a protection 

approach to the more marginalised individuals in society. This provides an interesting 

framework for the analysis of the balancing test between Norway’s immigration 

considerations and the best interests of the child in cases of immigration detention 

considering how the vulnerability concept is attached to asylum-seeking children within the 

human rights regime. Acknowledging the complex vulnerability of asylum-seeking 

children and the potential risks of referring to these children as a particular vulnerable 
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group provides an interesting starting point for discussion. Can it be that States have 

developed perceptions of the vulnerability of asylum-seeking children as a response to the 

recommendations from the human rights regime to identify asylum-seeking children as a 

particular vulnerable group, and can this have an influence on the current outcome of the 

balancing test? If this is the case, will the influence be characterised by the potential 

dangers posed by Martha Fineman’s theory of vulnerability, or has the concept of 

vulnerability the potential to remove itself from the negative connotations attached to it and 

reveal the resilience within human beings? In order to analyse the balancing test through 

this vulnerability approach we first need to introduce the two interests on the balancing 

scale, the Norwegian State’s immigration considerations and the best interest of the child 

respectively.  
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3 Norway’s immigration considerations versus the best interests 

of the child 

Whereas immigration considerations are usually put up against the humanitarian needs of 

the applicant in asylum cases; in cases concerning children, the best interest of the child is 

an essential consideration to discuss in relation to their humanitarian needs. Therefore, 

when discussing immigration detention of asylum-seeking children, it is the balancing of 

the interests of the Norwegian State in keeping a strict immigration control against the best 

interests of the child as protected under Article 3 of the CRC which will be analysed. 

However, before analysing the balancing test itself, it is necessary to get a deeper 

understanding of the two interests and what weight can be added to the different sides on 

the balancing scale. Accordingly, the following chapter seeks to analyse the different 

arguments for the State’s interest in continuing the practice of immigration detention of 

asylum-seeking children and the interests of the asylum-seeking child.  

3.1 Norway’s immigration considerations 

3.1.1 Increased use of immigration detention 

A country’s immigration considerations usually reflect the current challenges related to the 

high number of refugees and asylum-seekers arriving to the country.
61

 Following these 

increased numbers, the Norwegian State has throughout the latest years established a 

stricter immigration control, especially in relation to the practice of deportation of asylum-

seekers with a denied request for asylum. In order to protect the welfare state and its 

citizens, it is crucial for the Norwegian State to control and act towards illegal immigrants 

within its jurisdiction. When being denied admission to stay in Norway, the asylum-seeker 

receives a deadline for when to leave the country. However, if the deadline is not upheld by 

the applicant, the National Police Immigration Service (Politiets Utlendingsenhet (hereafter 

referred to as PU)) will have the power to intervene in order to hinder that the applicant 
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absconds and continues to stay illegally in the country. In 2014, as many as 14,000 illegal 

immigrants were registered in Norway, which poses a serious concern for the Norwegian 

State in protecting its welfare state and control over its citizens.
62

 Consequently, the 

Norwegian State’s interest in controlling this immigration and to ensure effective 

deportations out of the country has resulted in an increase of the use of detention as a 

supporting measure. 

 

This interest in increased use of immigration detention is further signalled in the 

Norwegian State’s budgets over the last years. Already in 2015, the Norwegian State 

allocated 49 million NOK for the establishment of 90 additional spots at Trandum, the only 

official designated detention centre in Norway controlled by PU. This trend continued in 

the proposed budget for 2016, where another 80 million NOK was allocated to finalise the 

extension of Trandum.
63

 As a result of the increased focus on effective deportations, as 

many as 7,825 denied asylum-seekers were forcefully deported during 2015, 525 of these 

being children.
64

 Taking these numbers into consideration in addition to the ongoing debate 

on the increasing number of asylum-seekers crossing the borders of Europe; there is little to 

suggest that the trend of immigration detention in Norway will decrease in the coming 

years. 

3.1.2 Immigration detention of asylum-seeking children 

Detention is the strictest measure applicable to the Norwegian State in the process of 

deporting denied asylum-seekers and is regulated through the Norwegian Immigration Act 

paragraph 106. Even though the Act provides two alternatives to detention, residence 

restrictions and reporting requirement respectively
65

, research has shown that these less 

intrusive means to detention are rarely used.
66

 Detention of asylum-seekers in Norway 

today takes place at Trandum detention centre which has 127 spots with special rooms for 
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families. As mentioned, most of the cases of detention are related to asylum-seekers who 

have got their asylum application denied and are awaiting deportation. This was the case in 

98 per cent of the detention cases in 2013 and 97 per cent of the cases in 2014.
67

 In 2014, 

4,182 asylum-seekers were put in immigration detention in Norway, 330 of them were 

children.
68

 The case from 2014 of two year old boy Wahaj Ali represents the longest period 

a child has been held in immigration detention in Norway. In relation to the case of Wahaj 

Ali, the Deputy Leader of the Norwegian Labour Party stated that, “in Norway there is an 

absolute prohibition against putting children under the age of 15 in prison. This is not 

without reason. Children do not belong in prison”.
69

 However, the practice of immigration 

detention of asylum-seeking children accompanying their parents in Norway is not unique 

to two year old Wahaj Ali. 

 

The number of asylum-seeking children put in immigration detention in Norway increased 

with 44 per cent from 2013 to 2014, a total increase of 229 children.
70

 In the Annual Report 

from PU, there is made no distinction between unaccompanied children and children 

accompanied by their parents in the official numbers of children detained at Trandum. 

However, the recently published report from NOAS concluded that it is primarily asylum-

seeking children accompanying their parents who are being held at Trandum, which is the 

focus group of this thesis.  One of the main reasons to this practice is related to the best 

interest of the child, which is one of the main elements of the balancing test in this thesis. 

According to the Norwegian State, it is in the best interests of the child to accompany his or 

her parents in detention. While this argument is often related to the risk that the parents will 

abscond and bring their children with them, it is also argued that the children would not be 

better off outside the detention centre without their family.
71

 This is, as such, an important 

element to discuss in the balancing test in this thesis, however, before discussing how the 

practice of immigration detention of asylum-seeking children is challenging the best 
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interests of the child, the following section will first discuss two other concerns related to 

the practice of detention. 

3.1.3 Critique of Norway’s practice of immigration detention 

First, in the cases assessed for this thesis, the asylum-seeking child is not always 

considered as the applicant of the case and is following his or her parents in detention 

without a separate decision. This concern is one of the main issues in the reports of NOAS 

on the Norwegian practice of immigration detention, their report from 2014 ‘Detention of 

Asylum Seekers’ and their recently published report, ‘Freedom First ‘ which was published 

in 2015 being the most relevant ones. According to NOAS, the Norwegian practice of 

immigration detention of asylum-seeking children is a clear violation of the Norwegian 

State’s obligations under both the Norwegian Constitution and the International human 

rights treaties, particularly the CRC. This is due because of several concerns, however, 

NOAS particularly criticises that the practice of immigration detention does not treat 

asylum-seeking children as individual legal subjects.
72

  

 

When the two year old boy Wahaj Ali was put in detention together with his parents in 

2014, one of the major concerns that were issued in the public debate was the danger of 

treating asylum-seeking children as the parent’s luggage without any individual decision 

for the child in the case.
73

 According to the CRC Committee, in order to assess what is in 

the best interests of the child, it is crucial that the child is treated as an individual legal 

subject. According to paragraph 106 of the Norwegian Immigration Act, there are no 

regulations for the practice of detaining asylum-seeking children accompanying their 

parents. While detention of children under the age of 18 requires the case to be taken to 

court no later than 24 hours after the detention, there is no provision regulating the 

detention of minor asylum-seeking children accompanying their parents.
74

 Additionally, 

paragraph 106 does not provide any age requirement for the practice of detention which 
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opens for the possibility of putting even the youngest children in the detention centre at 

Trandum.
75

 With no regulation on the practice of detaining asylum-seeking children 

accompanying their parents, the practice has become that the child accompanies his or her 

parents in detention without an individual assessment.
76

  

 

Secondly, NOAS has also argued the practice of asylum-seeking children accompanying 

their parents to Trandum to demonstrate a discriminatory practice in relation to Norwegian 

children in three ways. First, only foreign children under the age of 15 years old can be 

detained according to the Immigration Act. Secondly, whereas asylum-seeking children do 

not receive their own decisions regarding the immigration detention, this is a required 

measure if a Norwegian child is to be put in custody, say, through an institution. Lastly, 

there is an inconsistency when deciding the time period of the detention of asylum-seeking 

children whereas this is normally kept to a period of two weeks only if Norwegian children 

are detained.
77

 Considering these concerns together with the Norwegian State’s main 

argument that it is in the best interests of the child to accompany his or her parents to 

Trandum, it is interesting to take a closer look at the interests of the asylum-seeking child 

in the balancing test on immigration detention, through the best interest principle 

respectively. 

3.2 The best interests of the child 

3.2.1 A best interest assessment 

According to the Council of Europe (CoE), the practice of immigration detention of 

asylum-seeking children is both “contrary to the best interest of the child and a clear and 

unequivocal child rights violation”.
78

 As a solution, the CRC Committee has stated that, 

“States should adopt alternatives to detention that fulfil the best interests of the child along 
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with their rights to liberty and family life”.
79

 The best interest principle is as such an 

essential element when discussing the practice of immigration detention of asylum-seeking 

children and as argued by Stephen Parker (1994), the principle can also function as an 

important element to analyse and evaluate the laws and practices of the State.
80

 

Accordingly, this is the principle’s function when discussing the Norwegian practice of 

immigration detention of asylum-seeking children. The best interest principle is protected 

through Article 3(1) of the CRC stating that: 

In all actions concerning children, whether undertaken by public or private 

social welfare institutions, courts of law, administrative authorities or 

legislative bodies, the best interests of the child shall be a primary 

consideration.
81

 

 

The CRC does not provide its own definition of the principle, which opens for the necessity 

of assessing what is in the best interests of the particular child in the particular context of a 

case. According to the UNHCR, such a best interest assessment should entail the well-

being of the child taking into account different factors such as age, presence or absence of 

parents and the child’s personal experiences and situation.
82

 Hence, to determine the best 

interests of the child, one of the conditions that need to be met is the child’s well-being, 

which is particularly interesting to the context of Norway. According to a recent report 

from the Parliamentary Ombudsman’s National Prevention Mechanism against Torture and 

Ill-treatment (hereafter ‘the Ombudsman’) after its unannounced visit at Trandum detention 

centre in May 2015, Trandum was found to be a highly unsuitable place for keeping 

children as the environment is dominated by both stress and unrest. Further, the 

Ombudsman issued a concern on the history of “incidents at the detention centre, including 

major rebellions that resulted in the smashing of furniture and fixtures, self-harm, suicide 
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attempts and the use of force”.
83

 Additionally, the Ombudsman points to the close location 

of the single-women’s unit and the family unit which stands at risk of the children 

experiencing traumatic events, a risk which was reportedly a reality for two minors 

between  the year of 2014 and 2015.
84

 As such, the Ombudsman found the environment 

and living conditions at Trandum “not deemed to constitute a satisfactory physiological 

environment for children” and as such not in the best interests of the child’s well-being.
85

 

 

This concern posed in the Norwegian context is further demonstrated in the international 

human rights community, particularly through the report ‘Captured childhood’ developed 

by the International Detention Coalition (IDC) in 2012. According to the report, 

immigration detention of children has serious damaging effects on both the physical and 

psychological development of the child. Additionally, the IDC stresses that even though the 

longer the period in detention, the greater the effects will be on the child; they also 

recognise that even the shortest periods in detention can have a serious impact on 

children’s well-being and future development.
86

 Thereby, in order for the Norwegian 

practice of immigration detention to respect the well-being of the child, it should be a fast 

and effective process making the time of children in detention to a minimum of 24 hours. 

However, according to NOAS, the time spent in detention at Trandum has increased 

together with the number of people detained, which is demonstrated through the case of the 

two year old boy Wahaj Ali who was detained for 11 weeks together with his parents. 

According to the recent report from NOAS, as many as 85 children were detained at 

Trandum for more than 24 hours in 2014, a significant increase from only eight children in 

2013.
87

 As such, there is a significant risk that asylum-seeking children will be kept in 

detention for more than 24 hours because of the migrant status of their parents, posing a 

great risk to children’s well-being. 
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The CRC Committee furthers the concern for children’s well-being as one of the main 

elements of the best interest assessment, but also stresses a particular focus on children’s 

vulnerability. According to the CRC Committee, “an important element to consider in this 

best interests assessment is the child’s situation of vulnerability, such as […] being a 

refugee or asylum seeker”.
88

 This is of particular relevance for this thesis as the best 

interest assessment also applies to children as a group. According to the CRC Committee, 

“states have the obligation to assess and take as a primary consideration the best interests of 

children as a group”. However, it is important to stress that asylum-seeking children are not 

a homogeneous group, but individuals with different needs and backgrounds. As such, the 

CRC Committee acknowledges that: 

 

The best interests of a child in a specific situation of vulnerability will not be 

the same as those of all the children in the same vulnerable situation, […] each 

child is unique and each situation must be assessed according to the child’s 

uniqueness.
89

  

 

Building on this, the CRC Committee stresses that it is not enough to assess the best 

interests of the child; the best interest assessment must also be visible from the decisions.
90

  

Accordingly, the best interest assessment is conducted as a threefold approach; first, the 

child has a right to have his or her best interests assessed in all decisions affecting the child. 

Secondly, the best interest principle requires that each decision assesses the potential 

positive and negative effects it might have on the individual child’s well-being and children 

as a group. Thirdly, when the best interest assessment is conducted it should also be 

available for others to look into the assessment and understand how the best interests of the 

child were included in the balancing test.
91

 In addition to these requirements, the 
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assessment of the best interests of the child must also be a reflection of the relevant rights 

of the child as protected under the CRC.
92

 According to the CRC Committee: 

 

There is no hierarchy of rights in the Convention; all the rights provided for 

therein are in the “child’s best interests” and no right could be compromised by 

a negative interpretation of the child’s best interests.
93

  

 

Thus, an act or decision affecting the child cannot be argued to be in the best interests of 

the child if it is contrary to the right in question of the child.
94

 

3.2.2 The best interest principle as a safeguard against detention  

As a requirement for the decision of detention to be in accordance with the CRC; the best 

interest principle becomes an important safeguard for the asylum-seeking child in the case 

of immigration detention. When discussing the practice of immigration detention of 

children, it is inevitable to discuss the child’s right to liberty. By being one of the four so-

called ‘general principles’ in the CRC together with Article 2 on the prohibition of 

discrimination, Article 12 on the right to be heard and Article 6 on the right to life, survival 

and development; the best interests of the child is an essential element in the interpretation 

of the right to liberty.
95

  

Even though the practice of immigration detention is a serious interference with the right to 

liberty, the practice is not prohibited under international human rights law. At the 

international level, and relevant for the context of Norway and this thesis, the right to 

liberty is protected under Article 9 (1) of the International Covenant on Civil and political 

rights (ICCPR)
96

 and Article 5 (1) of the European Convention for the protection of Human 
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Rights and Fundamental Freedoms(ECHR)
97

respectively. Additionally, the right of the 

child to liberty is, due to their particular vulnerability, further protected through the CRC 

under Article 37 (b) which states that; “no child shall be deprived of his or her liberty 

unlawfully or arbitrarily”. Since the right to liberty is not an absolute right, it allows for 

limitations of the right if the practice follows certain criteria. According to Article 37 (b) 

second sentence, “the arrest, detention or imprisonment of a child shall be in conformity 

with the law and shall be used only as a measure of last resort and for the shortest period of 

time”.
98

  

 

According to Smyth (2014), these criteria are impossible to comply with without an 

individual best interest assessment that includes other alternatives to detention that are less 

intrusive to the child’s well-being. This is further required through the CRC as the best 

interest principle’s role is to guide the fulfilment of the other rights of the Convention and 

is , as such, an important element in the limitation on the right to liberty.
99

 The requirement 

of a best interest assessment is further evident in the limitation on the right to liberty as 

protected in the ICCPR. According to Article 9 (1) of the ICCPR, “Everyone has the right 

to liberty and security of person. No one shall be subjected to arbitrary arrest or 

detention”.
100

 According to the Human Rights Committee (HRC), this provision is 

applicable to “all deprivations of liberty, whether in criminal cases or in other cases such 

as, for example, mental illness, vagrancy, drug addiction, educational purposes, 

immigration control, etc.”.
101

 Even though there is no specific mentioning of the best 

interests principle within the ICCPR, the HRC has interpreted it to fall within Article 24 (1) 

which states that “Every child shall have, without any discrimination […] the right to such 

measures of protection as are required by his status as a minor”.
102

 Consequently, the best 

interest of the child is an essential element in discussing the immigration detention of 
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asylum-seeking children, as it requires an individual assessment of the best interest of the 

particular child in question by looking at the particular situation, needs and experiences of 

that child.
 103

 Additionally, the best interest principle is also an essential element in the 

limitation of the child’s right to liberty as both the CRC and the ICCPR requires an 

individual best interest assessment for the limitation to be in accordance with the 

Convention. However, a more detailed discussion on these limitations will be provided in 

the following chapter. 

3.3 Concluding remarks 

This chapter has outlined the two competing interests of the balancing test in this thesis; 

Norway’s immigration considerations and the best interests of the child respectively. In 

particular, the chapter has sought to present the weight added to the State’s interests in 

keeping a strict immigration control and the weight added to the best interests of the child. 

Accordingly, the chapter has demonstrated that while it is clear that the high number of 

refugees and asylum-seekers coming to Norway presents a pressing problem for the 

Norwegian State in terms of protecting its welfare state and the lives and interest of the 

Norwegian citizens, it is also clear from the critique posed by NOAS and the Ombudsman 

that the current practice of immigration detention of asylum-seeking children represent a 

protection problem for asylum-seeking children’s rights. Further, the discussion on the best 

interest principle explains how the Norwegian State needs to assess the child’s well-being 

and vulnerable situation in order for the decision on detention to be in accordance with both 

the CRC and ICCPR. The following chapter will further examine how these two competing 

interests are balanced and what weight is added to the different sides of the balancing scale 

in the Norwegian context.  

 

                                                 

 

103
 Smyth 2014 p. 216. 



 32 

4 The balancing test: Which is the overriding interest in the 

Norwegian context? 

This thesis acknowledges the importance of the Norwegian State to keep an effective 

immigration control; however, the aim of the thesis is rather to identify how this sovereign 

interest of the State is balanced against competing interests of the individual, and to analyse 

how the current outcome of this balancing test seems to be in the favour of the State. 

Consequently, the following chapter will examine how the relationship between the 

Norwegian State’s immigration consideration and the best interests of the child is balanced 

in cases of immigration detention. However, in order establish a framework for examining 

this balancing test; the chapter will start with a discussion on balancing through the 

principle of proportionality. 

4.1 A balancing of interests: The State versus the individual 

4.1.1 The principle of proportionality 

Following the ECtHR’s jurisprudence, there is a general consensus that the State has a 

sovereign right to control the entry and removal of individuals within its jurisdiction.
104

 

Immigration regulation is necessary in order for the Norwegian State to protect the welfare 

state from being undermined and to protect the lives and security of the Norwegian citizens 

and, as such, an effective immigration control is essential for the further protection of 

democracy. Without an effective immigration control, there might be both negative effects 

for the process of immigration of foreigners and for the well-being and rights of the citizens 

already living within the receiving country.
105

 However, these regulations still have to be in 

accordance with international human rights law and acted out with respect towards the 

human being who is interfered with.
106

 According to Brochmann and Hammer (1999), “the 

core dilemma in any policy of immigration control seems to be how to strike the balance 
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between respect for personal integrity and national interests”.
107

 This dilemma is, according 

to Barak (2010), a consequence of the relationship between human rights and interests of 

the individual and the interests of the society. Accordingly, “human rights are rights of 

humans as members of society vis-à-vis others whether collectively or individually” and it 

is up to the society to “confront the basic dilemma of determining: which limitations should 

be placed on an individual’s will or interests“.
108

 Consequently, the regulation of 

immigration introduces a balancing between the interests of the individual against the 

public interests of the State.
109

 

 

The principle of proportionality is an important analytical tool in defining this appropriate 

relationship. The term proportionality originates from the wording of “pro portio” meaning 

“equal shares”. According to Christoffersen (2009), the principle of proportionality, as 

such, implies a balancing of weights of competing interests, requiring the State to “strike a 

fair balance between opposing forces”.
110

 The principle of proportionality in a broad sense 

can be further divided into three required sub-principles; legality, legitimacy and the 

principle of proportionality in a strict sense (proportionality stricto sensu).
111

 Accordingly, 

for the limitation of the right based on the interests of the State to be justified, the limitation 

must be prescribed by law, the means used to achieve the pursued aim must be suitable and 

there must be a proportionality in the strict sense requiring that the suitable measure do not 

interfere with the essence of the right in question.
112

 As such, the principle of 

proportionality, in a broad sense, justifies the State to limit certain rights of the individual 

for the necessity of protecting its public interests; however, it also requires the limitation to 

meet certain conditions. Therefore, in the case of immigration detention of asylum-seeking 

children accompanying their parents, the limitation of their individual rights requires an 

assessment of proportionality in a broad sense assessing the relationship between the means 
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used and the goals achieved. This is particularly interesting taking into consideration the 

principle of the best interests of the child and how this also applies to children as group. 

Thus, in order for the State to comply with the proportionality assessment it is necessary to 

consider how the limitation of the child’s right to security and liberty will affect the 

protection of asylum-seeking children as a group. 

4.1.2 Proportionality stricto sensu 

The group approach to the proportionality assessment is also demonstrated through the 

principle of proportionality in a strict sense. Whereas the previous section demonstrates 

proportionality on a more systematic level, the principle of legitimacy, as one of the three 

sub-requirements of the proportionality test, also includes the principle of proportionality in 

a strict sense, so-called proportionality stricto sensu. According to Barak, the 

proportionality stricto sensu test aims at identifying the relationship between the benefits of 

the practice and the limitations it poses on the right in question.
113

 However, when 

analysing the different interests, Barak stresses the importance of keeping the comparison 

between the marginal benefit of the State and the marginal harm to the rights of the 

individual concerned.
114

 Consequently, when analysing the relationship between Norway’s 

immigration considerations and the best interests of the child in cases of immigration 

detention, one must weigh the marginal benefit of the State from detaining children 

together with their parents against the marginal harm caused to the child affected by the 

practice. Thus, to analyse the proportionality of the balancing test in this thesis, it is 

necessary to identify the scope of the right in question and the legal limitations that applies 

to it.
115

 According to Barak, the scope of the right represents the right’s underlying purpose 

and will not be affected when in conflict with other interests. However, it is the exercise of 

the right, which will be challenged by competing interests.
116
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The practice of immigration detention of asylum-seeking children, either unaccompanied or 

accompanying parents, is a serious interference with the child’s right to security and liberty 

as protected under Article 5 of the ECHR and the right to respect for private and family life 

as protected under Article 8 of the ECHR. However, following the limitation clauses of 

these provisions, interference with the rights is allowed on certain conditions. According to 

Article 8 (2):  

 

There shall be no interference by a public authority with the exercise of this 

right except such as in accordance with the law and is necessary in a 

democratic society in the interests of national security, public safety or the 

economic wellbeing of the country, for the prevention of disorder or crime, for 

the protection of health or morals, or for the protection of the rights and 

freedoms of others.
117

 

 

Similar limitations to the right to liberty are found within all the sub-paragraphs of Article 

5(1) with paragraph (f) being of most relevance, as it allows for a limitation if the 

deprivation of liberty is “taken with a view to deportation”.
118

 Hence, interference with 

both the right to liberty and security and the right to private and family life are permitted if 

they are prescribed by law and necessary in a democratic society. In other words, States are 

allowed to interfere, but only if the limitations meet the conditions of the proportionality 

test of legality, legitimacy and proportionality stricto sensu. 

 

Interestingly, the condition of proportionality stricto sensu introduces an additional element 

that should be included in the State’s proportionality test of the detention of asylum-

seeking children. As discussed in the previous chapter, this is demonstrated through Article 

8 of the ECHR, which introduces the group aspect to the proportionality test. Whereas the 

limitation clause of Article 8 (2) permits the State to limit the exercise of the right, it still 
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requires the State to assess the vulnerability of the group affected by its decision in order 

for the limitation to comply with the proportionality test. This is demonstrated through the 

case of Yordanova and Others v. Bulgaria where the Court argued that:  

 

In the context of Article 8, in cases such as the present one, the applicants’ 

specificity as a social group and their needs must be one of the relevant factors 

in the proportionality assessment that the national authorities are under a duty 

to undertake.
119

  

 

Hence, for the State to comply with the principle of legitimacy, the State also needs to 

consider the particular vulnerability of the group of individuals in question.
120

 This is an 

interesting element to the proportionality test as it requires the State to include the 

particular vulnerability of asylum-seeking children as a group when assessing whether the 

practice of immigration detention is justified. As such, the subsequent section will examine 

how the relationship between Norway’s immigration considerations and the best interests 

of the child is balanced in cases of immigration detention in accordance with the elements 

of the proportionality test discussed in this section. Are the limitations put on asylum-

seeking children’s rights justified from the principle of proportionality, and what weight is 

added to the different interest?  

4.2 The best interests of the child: A primary or the primary consideration? 

4.2.1 The burden of proof rests on the State 

In the asylum context there is a general concern that the State’s immigration considerations 

are given due weight in the balancing test against the best interest of the child. According 

to Article 3(1) of the CRC, the best interests of the child should be a primary consideration 

in all actions concerning children, but it does not mean that it is the primary consideration 
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when balanced against other considerations.
121

 As the provision does not set out an 

exhaustive list of competing interests that can override the best interest principle, there are 

no clear guidelines from the best interest provision itself on what weight it should be added 

when balanced against competing interests. Already during the drafting of the CRC there 

was a divide between those arguing for the best interest principle to be ‘a primary 

consideration’ and those who argued for the principle to be ‘the paramount 

consideration’.
122

 While the word ‘paramount’ would imply that no other considerations 

could affect the outcome of the case, the word ‘primary’ entails that the best interests of the 

child should be the ‘first consideration’ in a balancing test with competing interests.
123

 

However, even if the best interest principle is to be the first consideration it does not mean 

that it has an absolute priority over other considerations.
124

 According to Alston (1994), the 

indefinite article of the principle and the uncertainty towards the weight added to the 

principle was a deliberate decision from the drafters of the Convention as they wanted the 

principle to be more flexible towards competing interests in extreme cases, such as a 

situation of childbirth where the mother’s life is put up against the best interests of the 

child.
125

 Further, Alston finds this formulation to strengthen the principle as it leaves it to 

the decision-maker to prove that there were no other acceptable and less intrusive 

alternatives in overriding the best interests of the child.
126

  

 

Therefore, in cases of immigration detention of asylum-seeking children, the burden of 

proof is on the Norwegian State to demonstrate how the practice is the only and most 

suitable alternative in the current situation and can thus override the best interests of the 

child. Arguably, while the indefinite article of the best interest principle itself does not 

immediately override the Norwegian State’s immigration considerations in the case of 
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immigration detention, it rather leaves it to the Norwegian State to justify how the practice 

of immigration detention of asylum-seeking children is the most suitable alternative.  

4.2.2 An overriding principle against non-rights interests 

While it at first seems like the best interests of the child is just one of many considerations 

in the decision on immigration detention, the CRC Committee presents a stronger case for 

the best interest principle in the balancing test. According to the CRC Committee, to 

include the best interest principle in the balancing test “means that the child’s interests have 

high priority and [is] not just one of several considerations”.
127

 This means that in the 

balancing test between the best interests of the child and Norway’s immigration 

considerations, “a larger weight must be attached to what serves the child best”.
128

 Further, 

whereas the previous section of this chapter argued for a flexibility of the best interest 

principle towards competing interests of other individuals, the CRC Committee stresses 

that “non-rights based arguments such as, those relating to general migration control, 

cannot override best interest considerations”.
129

 Arguably, from the views of the CRC 

Committee, the best interests of the child should outweigh the interests of the Norwegian 

State in keeping a strict immigration control. As such, it is crucial that the case of the child 

is analysed through an individual best interest assessment taking into consideration the 

particular context and protection needs of the child.
130

  

 

The child’s right to protection due to the status as a minor is represented through Article 24 

of the ICCPR, providing the State with an obligation to protect all children within its 

jurisdiction without discrimination.
131

 According to the HRC, this obligation requires the 

State to issue reports describing: 
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How legislation and practice ensure that measures of protection are aimed at 

removing all discrimination in every field, […] particularly as between children 

who are national and children who are aliens.
132

  

 

As a result, in order to justify the practice of immigration detention of asylum-seeking 

children, the Norwegian State needs to demonstrate how this is the most suitable alternative 

as well as how this practice complies with its obligation to protect every child within its 

jurisdiction equally without establishing discriminatory protection approaches towards 

asylum-seeking children and Norwegian children. Against this background, given the 

previously mentioned criticism of Trandum along with the burden of proof that is on the 

State, it is interesting to analyse how the Norwegian practice of immigration detention 

assesses and defines the best interests of the asylum-seeking child in the balancing test.   

4.3 Immigration detention: In the best interest of the child or the state? 

4.3.1 The weight added to the Norway’s immigration considerations 

 

How Norway should consider the humanitarian needs of children in flight and 

at the same time keep a strong and consistent immigration control, is a 

complicated question.
133

  

 

This quote was presented in the Norwegian Government’s White paper on the situation of 

asylum-seeking children in 2011 and addresses the core dilemma of this thesis. Even 

though the aforementioned analysis has demonstrated that the best interest of the child is to 

be a primary consideration in all decisions concerning children, the principle is still 

critically challenged by Norway’s immigration considerations.
134

 In its Concluding 

Observations to Norway in 2010, the CRC Committee issued a concern on Norway’s lack 
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of applying the best interest principle in all matters concerning children, especially in 

immigration cases.
135

 Accordingly, the CRC Committee recommended a strengthening of 

the best interest assessment on a case-to-case basis to analyse the particular situation of the 

child affected.
136

 However, this does not automatically imply that the best interests of the 

asylum-seeking child overrides the State’s immigration considerations, which is clear from 

the Norwegian State’s immigration policy. According to the Norwegian Government, in 

some cases the “immigration considerations might be so significant as to override the best 

interest of the child”.
137

 Additionally, the Norwegian State has also expressed that even 

with an individual best interest assessment; the CRC does not provide any direct 

regulations on how the findings of this assessment should affect the outcome of each case. 

Hence, competing interests such as the Norwegian State’s immigration consideration might 

still be added the similar amount of weight as the best interests of the child, or even more, 

in the balancing test.
138

  

 

Norway’s immigration considerations are regulated through the Norwegian Immigration 

Act paragraph 38. Even though the provision is mainly related to asylum cases concerning 

residence permit; the provision still provides the necessary framework to discuss the weight 

attached to Norway’s immigration considerations in relation to immigration detention of 

asylum-seeking children accompanying their parents. According to paragraph 38 (b) of the 

Immigration Act, weight can be added to the State’s immigration considerations as respect 

for other provisions of the Act and override the best interests of the child.
139

 The practice of 

immigration detention of asylum-seekers to control potential absconding before deportation 

falls within this provision.
140

 Since avoiding deportation out of Norway is considered an act 

that does not respect the provisions of the Immigration Act, immigration consideration will 
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be added an overriding weight in these cases.
141

 However, while it is normally the parents 

who are at risk of absconding prior to deportation and not the child, it is not the act of the 

asylum-seeking child that is challenging the respect towards the Norwegian Immigration 

Act, but the migrant status of the parents. 

4.3.2 Immigration detention of children based on the status of parents 

One of the main reasons for detaining asylum-seeking children at Trandum is because it is 

seen to be in the best interest of the child to be together with his or her parents.
142

 Not all 

cases concerning immigration detention of families have considered the best interests of the 

child, but in those cases that do mention it as an element, it is just mentioned briefly. While 

immigration detention has been argued to have a serious damaging effect on the well-being 

of children, which should be an essential element of the best interest assessment, this is not 

considered to be a determining element in the best interest assessment of the cases analysed 

for this thesis. In a case from 2015 regarding the detention of a mother and her two 

children, Oslo District Court stated that “the children will not be worse off being at 

Trandum then if they had to be somewhere else, away from their mother”.
143

 This case 

demonstrates the general trend of these cases of immigration detention; when the best 

interest of the child is assessed it is only mentioned briefly and it is normally concluded 

that it is in the best interests of the child to accompany his or her parent(s) to Trandum. 

                                                                                                                                                                                                      

However, this practice has been argued by the ECtHR to both be contrary to the best 

interests of the child and an act which places the child in an even more vulnerable situation. 

This is demonstrated through the ECtHR’s jurisprudence, particularly in the case of 

Muskhadzhiyeva and others v. Belgium from 2010, which is of relevance due to the Court’s 

focus on the particular vulnerability of the children.
144

 The applicants, the mother Aina 

Muskhadzhiyeva and her four minor children, alleged a violation of Article 3 (prohibition 
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of torture, inhuman or degrading treatment) and Article 5 (the right to liberty and security) 

due to their immigration detention in Belgium while awaiting deportation to Poland.
145

 The 

ECtHR found a violation of both Articles in relation to the children stressing that the 

immigration detention of children, whether unaccompanied or accompanied by parents, 

does not comply with the special protection needs of children and is strictly prohibited.  

 

This argument is further issued by the UNHCR, which has stated that even if children 

accompany their parents in detention, the detention still “has a devastating effect on the 

physical, emotional and physiological development of these children”.
146

 According to the 

Norwegian State, however, the general practice in these situations is that the deportation of 

the family will normally proceed the day after detention, and if not then the whole family 

will be released from the detention centre instead of prolonging the time in detention.
147

 

However, as demonstrated in the abovementioned chapter, this is usually not the case.
148

 

Accordingly, the CRC Committee has argued that children should never be detained on the 

basis of the migrant status of their parents on the premises that this would be in the interest 

of maintaining the family unit and respecting the child’s right not to be separated from his 

or her parents as stated in Article 9 of the ICCPR. Such a practice would not only serve 

contrary to its purpose but also be a clear violation of the principle of the best interests of 

the child.
149

 Instead, the CRC Committee has argued that “when it is in the best interests of 

the child to remain with his or her parents, States should abstain from depriving the parents 

of their liberty”
 150

 and further recommended that States “completely cease the detention of 

children on the basis of their [the parents’] immigration status”.
151

 According to the IDC, 

“the primary focus should be one the child’s dual right not to be detained and to have their 

parents and family reside with them in the community”.
152

 Further, States are encouraged 
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to look beyond alternatives to detention and establish community-based non-custodial 

arrangements for children to stay with their families instead of being held in detention 

centres.
153

  

4.4 Concluding remarks 

As this chapter has demonstrated, a problem arises in the current balancing test in relation 

to the individual assessment of the best interests of the child. While it is stated by the CRC 

Committee that the best interests of the child should override non-rights interests, such as 

the State’s immigration considerations, the number of asylum-seeking children detained in 

Norway continues to increase. According to the Norwegian State, it is in the best interests 

of asylum-seeking children to be detained together with their parents instead of being 

placed somewhere else. Considering the damaging effects that detention has proved to have 

on children’s well-being even if the detention is only short-term, makes this argument 

difficult to understand. How can the State argue that a practice which undermines 

children’s rights as protected under the CRC is in fact in the best interests of the child? 

While asylum-seeking children’s particular vulnerability is stressed to require special 

protection measures, there is a risk that the best interests of the child might be used as a 

measure that allows for a practice which further increases children’s vulnerability rather 

than to protect them. Therefore, the following chapter will analyse and examine whether 

the State’s perceptions of the vulnerability of asylum-seeking children might be one of the 

influencing elements to the current outcome of the balancing test, and if so, how?  
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5 The balancing test seen through a vulnerability lens 

While it is stated in the international human rights regime that detention of children is 

never in the best interests of the child and must be stopped; the cases assessed in this thesis 

demonstrate the opposite arguing that it is in the best interests of asylum-seeking children 

to accompany their parents to Trandum. Thus, the following chapter seeks to analyse this 

inconsistency between the protection of asylum-seeking children’s rights under the CRC 

and the current practice of immigration detention of asylum-seeking children in Norway. In 

particular, the chapter will revisit some of the weaknesses discovered in the balancing test 

in chapter four to see whether the State’s perceptions of the vulnerability of asylum-seeking 

children might have influenced the current outcome of the balancing.  

5.1 Perceptions of vulnerability and its consequences 

As discussed through Martha Fineman’s vulnerability theory, our vulnerability is a 

paradox; it is universal and shared among all human beings. At the same time some of us 

will be particularly vulnerable due to a vulnerable situation. However, to designate certain 

individuals as more vulnerable than the rest of society can have serious consequences for 

the human rights protection of this group. Interestingly for the balancing test of this thesis, 

asylum-seeking children have been acknowledged by the international human rights regime 

to constitute a particular vulnerable group in need of special protection measures. There is 

no doubt that asylum-seeking children are particularly vulnerable due to their age, past 

experiences, uncertainty of being in a foreign country and their status as asylum-seekers. 

However, a child is first and foremost a child, and this is applicable also in terms of their 

vulnerability. Whereas the focus on asylum-seeking children’s vulnerability is initially 

aimed at providing the necessary human rights protection to these children as a response to 

their needs, this chapter seeks to demonstrate that the concept of vulnerability might 

actually act contrary to its purpose and be the vulnerability of the balancing test itself. As 

such, this chapter will strive to go deeper into the different elements of the balancing test in 

order to identify and analyse whether State’s perceptions of asylum-seeking children’s 

vulnerability might have influenced the current outcome of the balancing test as warned 

through Martha Fineman’s vulnerability theory discussed in chapter two.  
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As such, the following analysis will be built on two hypotheses developed from the main 

elements of Fineman’s vulnerability theory. The first hypothesis argues that because 

asylum-seeking children are designated as a particular vulnerable group, this has made the 

differences between the individuals within that group invisible and increased their 

stigmatisation in society. Consequently, the balancing test will not assess the best interests 

of the individual asylum-seeking child of the case, but what is considered to be the best 

interests of asylum-seeking children as a group. By not seeing the individual asylum-

seeking child and its agency; this creates the risk that the Norwegian State establishes 

paternalistic protection approaches on behalf of these children. The second hypothesis 

argues that as a further consequence of designating asylum-seeking children as a vulnerable 

group, a divide has been established between asylum-seeking children as ‘vulnerable’ and 

Norwegian children as ‘invulnerable’ or ‘normal’. Accordingly, the Norwegian State will 

protect these two groups of children differently due to the perceived vulnerability of 

asylum-seeking children. As a result, there is a risk that what is considered to be in the best 

interests of an asylum-seeking child will be defined differently from the best interests of a 

Norwegian child due to the perceived differences in vulnerabilities and, as such, 

capabilities. In the subsequent sections, these two hypotheses will be applied to the current 

outcome of the balancing test between Norway’s immigration considerations and the best 

interests of the child in cases of immigration detention as discussed in chapter four. 

5.2 A paternalistic protection approach 

5.2.1 Asylum-seeking children seen as a homogeneous vulnerable group                                                

As discussed through the balancing test in this thesis, the best interest of the child is barely 

mentioned in court decisions. Instead, it seems like the State itself decides what is in the 

best interests of asylum-seeking children as a group, and this is to keep the family unit 

together. Thus, this is used as the main argument of the Norwegian State in detaining 

children with their parents at Trandum. However, looking at this approach through a 

vulnerability lens might increase our understanding of the current outcome of the balancing 

test. As stated by John Tobin (2015): 
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If children are presumed to be vulnerable and are defined by their vulnerability, 

there is a risk that the assessment of their vulnerability will […] be clouded by 

assumptions about their lack of capacity to protect themselves.
154

 

 

In order for the CRC to have any value for children’s human rights protection, it is vital 

that they are allowed to express their own thoughts and opinions about what is in their best 

interests. The burden of proof is therefore on the Norwegian State to demonstrate that the 

practice of immigration detention is in fact in the best interests of the child through 

conducting an individual best interest assessment. However, such an individual best interest 

assessment is not reflected from the case law concerning immigration detention of asylum-

seeking children accompanying their parents in Norway.  

 

According to the first hypothesis taken from the vulnerability theory; the designation of 

individuals as a homogeneous vulnerable group can contribute to a further stigmatisation of 

these individuals and mask the differences between the individuals within the group. As 

highlighted by the human rights regime; asylum-seeking children represent a complex 

vulnerability by being both universally vulnerable as children and particular vulnerable due 

to their situation as asylum-seekers. According to the hypothesis, there is a risk that by 

designating asylum-seeking children as such a vulnerable group, their different 

experiences, needs and interests as individuals will become invisible and masked behind 

their characterisation as vulnerable. This concern has been appropriately expressed through 

the words of Tobin who states that, by defining children as a homogeneous vulnerable 

group: 

 

Children’s vulnerability becomes their defining characteristic which obscures 

the capacity of adults to recognise children’s potential for insight and 

understanding with respect to their own interests.
155
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As a result, there is a risk that the protection approach of the Norwegian State is clouded by 

perceptions of asylum-seeking children as a homogeneous vulnerable group and is as such 

not acknowledging these children as individuals with different backgrounds, needs and 

interests. Thus, “children are conceptualised as being vulnerable and in need of 

assistance”.
156

  

 

Consequently, if vulnerability is seen as an essential characteristic belonging to asylum-

seeking children, there is a risk that the best interest assessment is influenced by these 

perceptions of vulnerability resulting in a paternalistic protection approach of the 

Norwegian State determining what the State finds to be in the best interests of the child 

without consulting or listening to the child’s own interests and opinions.
157

 This is 

particularly interesting looking back at Sandberg’s critique of the vulnerability theory in 

chapter two. According to Sandberg, the main concern with the vulnerability theory is its 

resentment of designating individuals as vulnerable groups which she further explains by 

stating that; “if they are not identified, they may not be given the opportunity of expressing 

their views on laws and policies at all”.
158

 However, when looking at the current outcome 

of the balancing test; asylum-seeking children are identified and addressed as a particular 

vulnerable group, but their own views and opinions on the practice of immigration 

detention are not detectable from the cases assessed. Without a detailed description of the 

best interest assessment in the cases on detention, it is difficult to analyse and determine 

whether the Courts did consider the needs and interests of the individual child of the case, 

or if the best interest assessment was simply based on the State’s perceptions of asylum-

seeking children’s vulnerability and their protection needs as a vulnerable group. However, 

it is noteworthy that the general consensus in the assessed cases argued for a best interest of 
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the child that goes against all recommendations from the human rights regime and civil 

society related to the practice of immigration detention of children.  

5.2.2 Undermining asylum-seeking children as legal subjects 

This paternalistic approach is also evident elsewhere in the balancing test, more specifically 

in the absence of an individual decision of the child in the case of detention. According to 

the second paragraph of the non-discrimination provision as protected under Article 2(2) of 

the CRC, discrimination or punishment is prohibited in any matter concerning the child 

also those matters which are due to acts of the child’s parents.
159

 Whereas some of the 

assessed cases mention the particular child in the decision, many of them simply refer to 

the best interest principle as protected under Article 3 of the CRC. This has been one of the 

highly debated concerns of the Norwegian practice of immigration detention of asylum-

seeking children. As stated by Sandberg, “they should be seen as subject of rights rather 

than their parents’ property”.
160

 Being treated as a part of their parents’ court decision make 

asylum-seeking children invisible as individual legal subjects and it becomes easier for the 

State to make decisions for them. As such, there is a risk that the Norwegian State’s 

approach towards these asylum-seeking children fits within the first hypothesis of this 

chapter; overlooking the individual needs of asylum-seeking children and responding with 

a paternalistic protection approach viewing it to always be in the best interests of asylum-

seeking children to be together with their parents due to their vulnerability of being 

children in a foreign country and their status as asylum-seekers. 

 

This invisibility of asylum-seeking children as individuals with different needs and 

interests is further demonstrated through the absence of a regulation on the detention of 

asylum-seeking children accompanying their parents. Whereas the practice of detaining 

both unaccompanied children and adults are regulated under the Norwegian Immigration 

Act; asylum-seeking children accompanying their parents are not acknowledged as a 
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category within this regulation. Notwithstanding that the regulation of detention of 

unaccompanied asylum-seeking children is a welcoming response; these children are less 

likely to be put in detention than asylum-seeking children accompanying their parents. 

Additionally, by coming to the country alone, it is easier to identify unaccompanied 

asylum-seekers as individual legal subjects than asylum-seeking children accompanying 

their parents. Arguably, this absence of regulation might be another trait of how the 

Norwegian State’s perceptions of vulnerability have masked the differences between the 

individuals within the group of asylum-seeking children and consequently undermined 

their individual agency as individual legal subjects. However, in addition to masking the 

differences between the individuals within the group of asylum-seeking children, the 

concept of vulnerability can also mask the similarities between the asylum-seeking children 

and the children ‘outside’ the group, Norwegian children respectively. 

5.3 Are asylum-seeking children different from Norwegian children? 

Following the second hypothesis from the vulnerability theory; designating individuals as a 

vulnerable group establishes a risk that these individuals will be discriminated against the 

individuals ‘outside’ the group considered to be invulnerable representing the normal state 

of being.
161

 As the Norwegian State is under an obligation to treat all children within its 

jurisdiction equally, it is interesting to analyse how the perceptions of differences between 

children can amount to a differential protection approach towards these groups. As such, 

the following sections will analyse and seek insight into how the vulnerability approach to 

the balancing test can identify the underlying challenges to the equal treatment in relation 

to the practice of detention of children within the Norwegian context.  

 

While the balancing test in this thesis concludes that the practice of immigration detention 

is in the best interests of asylum-seeking children, it is interesting to look at how this seems 

to be different from what is considered to be in the best interests of Norwegian children. 

This is demonstrated through two main issues as presented in chapter four. First, under 
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Norwegian law, only foreign children under the age of 15 can be put in detention. 

Secondly, while asylum-seeking children do not receive their own decision when detained, 

this is a required practice if a Norwegian child were to be put in custody within an 

institution.
162

 According to Article 2 of the CRC, “States Parties shall respect and ensure 

the rights set forth in the present Convention to each child within their jurisdiction without 

discrimination of any kind”.
163

 This is further supported by the CRC Committee, which has 

stated that “The principle of non-discrimination […] prohibits any discrimination on the 

basis of the status of the child as being unaccompanied or separated, or being a refugee, 

asylum seeker or migrant”.
164

 This lays the foundation for protecting asylum-seeking 

children as any other children within the Norwegian jurisdiction. As stated by the CoE: 

 

A child is first, foremost and only a child […] when looking at undocumented 

migrant children and their rights, one should first look at the issue from the 

child’s perspective and not the migrant status perspective.
165

 

 

As a child is first and foremost only a child it requires the protection towards asylum-

seeking children to be the same as that of Norwegian children. However, asylum-seeking 

children are not only at risk of being discriminated due to their status as asylum-seekers; 

also the perceptions of these children as more vulnerable than the Norwegian children 

contribute to a differential treatment. 

 

To be invulnerable is according to Fineman’s vulnerability theory impossible; we all share 

a universal vulnerability and to designate some individuals within a vulnerable group 

would then imply that those children outside the group do not experience vulnerability. 

Accordingly, by identifying a group of individuals as more vulnerable than other 

individuals within a society, we “obscure the similarities between members of the group 
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and members of the larger society”.
166

 In order for a State to protect all the children within 

its jurisdiction, the CRC Committee requires that States “identify individual children and 

groups of children the recognition and realization of whose rights may demand special 

measures”.
167

 As a result, for the Norwegian State not to discriminate towards children 

within its jurisdiction it is required to identify those children defined as more vulnerable 

within society that might be in need of special protection to enjoy their rights as protected 

through the CRC. Thus, one could argue that within the balancing test it is necessary for 

the Norwegian State to identify the particular vulnerable situation of asylum-seeking 

children in order to protect their rights in accordance with the Convention. However, by 

identifying this vulnerability, the vulnerability hypothesis of this section argues that this 

will amount to a discriminatory protection approach towards asylum-seeking children. 

Consequently, asylum-seeking children are separated from Norwegian children due to their 

particular vulnerable situation, but also as a result of the response towards that vulnerability 

by the Norwegian State.  

 

By applying these two vulnerability hypotheses to the balancing test between Norway’s 

immigration considerations and the best interests of the child it has become more clear why 

the current outcome of the test is resulting in an increase of immigration detention of 

children. Even though the concept of vulnerability as applied within the human rights 

regime aims at identifying the most vulnerable individuals and point them out to States to 

ensure their future human rights protection; it can be argued that these perceptions of the 

vulnerability of asylum-seeking children establish a paternalistic protection approach 

towards asylum-seeking children that undermine their human rights as protected under the 

CRC. As stated by Fineman, vulnerability is not a permanent characteristic and should not 

be treated as one. On the contrary, one of Fineman’s main arguments in the vulnerability 

theory is the ability to see all human beings as vulnerable and respond to that vulnerability 

by identifying the resilience within each individual. By identifying this resilience within 
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individuals it will make it possible for individuals to move out of the particular vulnerable 

situations in which they find themselves. The State plays an important role in this process. 

As stated by the scholar Jenny Kitzinger, we need to think of ‘vulnerability’ as ‘oppression’ 

in order to get the accurate picture of the situation.
168

 Asylum-seeking children are simply 

not just vulnerable by being asylum-seekers and children; their vulnerability is also 

increased by the State’s justification of power over that vulnerability.
169

 As such, the next 

section will analyse and seek insight into how the State can potentially respond to this 

vulnerability by moving away from the paternalistic protection approach to an approach 

that sees beyond the vulnerability as an essential characteristic of asylum-seeking children 

that determines their needs and rather supports the resilience of children to move out of the 

vulnerable situation themselves.  

5.4 Looking beyond vulnerability 

While the concept of vulnerability is attributed to asylum-seeking children in order for 

States to identify them and provide them with the necessary protection according to their 

needs, as this thesis has demonstrated, the concept of vulnerability can function both as a 

measure for increased protection of asylum-seeking children as well as a measure that 

undermines their individual legal subject and their human rights protection. Thus, by 

identifying asylum-seeking children as a particular vulnerable group we stand at risk of 

undermining their individual capacities as rights bearers. The question is then how these 

children should be protected in cases of immigration detention; by identifying their 

vulnerability we stand at risk of undermining their human rights, however, if this 

vulnerability is not pointed out to States, will their needs be acknowledged? Arguably, 

there is a need to look beyond vulnerability for future solutions.  

5.4.1 Identifying resilience 

According to Alexandra Timmer (2013), who has analysed the application of vulnerability 

in the ECtHR’s jurisprudence; the vulnerability approach to human rights protection has 
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the possibility to act as “a conceptual way to bridge the gap between the legal subjects as 

currently conceived of and real human beings”.
170

 Instead of viewing asylum-seeking 

children as a homogeneous vulnerable group it is time to approach these individuals in 

accordance with the core value of the CRC, as individual legal subjects. Whereas the 

previous sections have shown the potential influences that the perceptions of vulnerability 

can have on the protection of asylum-seeking children’s rights in the balancing test of this 

thesis, this part of the chapter thus seeks to move away from this position of vulnerability 

and rather identify the potential strength of the concept to add to our understanding of what 

it means to be human and how we should understand and respond to the protection of 

children’s rights. By removing vulnerability from its traditional negative associations, 

Fineman argues that the concept is capable of revealing the ‘hidden assumptions and 

biases’ that exists in the current legal practice.
171

 This is an interesting approach to the 

finalisation of the analysis of this thesis as it makes us rethink the current legal practices on 

immigration detention and identify the underlying challenges of protecting asylum-seeking 

children’s rights in the Norwegian context.  

As discussed through the vulnerability theory, there is no such thing as invulnerability. 

According to Fineman, the opposite of vulnerable is not invulnerable, but resilient. In order 

to respond to the demonstrated weaknesses of the balancing test in this thesis, it is 

necessary to acknowledge that vulnerability is a universally shared characteristic among 

human beings and it is through resilience that individuals are able to move out of particular 

vulnerable situations. If applied correctly, this focus of the concept of vulnerability will not 

lead to paternalistic protection approaches from the State, but rather provide us with ‘the 

potential to define an obligation for the State to ensure a richer and more robust guarantee 

of equality’.
172

 Consequently, for the balancing test to acknowledge asylum-seeking 

children as individual legal subjects with different needs and different interests, it is 

necessary to identify the resilience that exist within all children and support the exercise of 
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it. Thus, the question should not be how the Norwegian State acknowledges and responds 

to the particular vulnerability of asylum-seeking children in the cases of immigration 

detention, but rather how the State supports the resilience of children to move out of the 

particular vulnerable situation in which they find themselves and further develop as human 

beings. 

5.4.2 Supporting resilience 

Therefore, in order to make their way out of vulnerability, asylum-seeking children are 

dependent upon the State to recognise this resilience which they inhabit and to provide 

them with the necessary assets and possibilities to exercise it.
173

 Accordingly, when 

analysing the balancing test between Norway’s immigration considerations and the best 

interests of the child, it is necessary to focus on the institutions and support mechanisms of 

the State, which can provide asylum-seeking children with the applicable means to conquer 

their vulnerability instead of applying paternalistic protection approaches which is only 

believed to be in their best interests. Children are the ones most capable of understanding 

what is in their best interests in that particular situation and should play an important part in 

expressing these views in the proportionality test on immigration detention. However, if 

children are not given the possibility to define their own vulnerability, then the State needs 

to provide the necessary structures for the child to complain on the decisions made on their 

behalf. As stated by Fineman, “under the vulnerability analysis a state has an obligation not 

to tolerate a system that unduly privileges any group of citizens over others”.
174

 

Accordingly, if the state seems to tolerate such an unequal distribution of privileges, the 

state would have an obligation “to offer explanation justifying the disparate 

circumstances”.
175

 

This explanation is not possible for asylum-seeking children to receive if they are not able 

to bring their case into an arena where the State can explain its practice of immigration 
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detention of children and justify its best interest assessment in these cases. The third 

Optional protocol to the Convention on the Rights of the Child is one such arena which this 

thesis seeks to promote. The protocol entered into force in April 2014 and is now ratified 

by 27 countries; however, Norway is not one of them. Endorsing the third Optional 

Protocol would be an important measure to be introduced by the State in order to further 

support the resilience of asylum-seeking children within the Norwegian context.
176

 

Providing asylum-seeking children, and Norwegian children, with the possibility to bring 

their complaints to the CRC Committee is an important step towards recognising children 

as individual legal subjects and agents of change. In order to protect children from 

vulnerability, they need to be involved in the decision-making as active participants in their 

own lives with the possibility of exercising their resilience to move out of vulnerable 

situations. Only by recognising that vulnerability is a characteristic shared by all human 

beings alike and is not only defining certain groups in society, can we treat and respond to 

other human beings equally.  

5.5 Concluding remarks 

Through a vulnerability approach, this chapter has analysed the weaknesses of the 

balancing test between Norway’s immigration considerations and the best interests of the 

child in order to identify some of the underlying challenges to the protection of asylum-

seeking children’s rights in the balancing test against the State’s immigration 

considerations in cases of detention. Whereas asylum-seeking children find themselves in a 

particular vulnerable situation due to their young age, status as asylum-seekers and past 

experience fleeing from their country of origin; States ‘perceptions of this vulnerability 

might act contrary to the protection it sought to achieve. As demonstrated through the 

analysis, there is a risk that the best interest assessment conducted by the Norwegian State 

in relation to the immigration detention of asylum-seeking children does not include an 

assessment of the individual child’s vulnerability but rather sees and responds to asylum-

seeking children as a homogeneous vulnerable group. This is further evident from the 
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differential treatment in the Norwegian Law providing different regulations for the 

protection of the right to liberty for asylum-seeking children and Norwegian children. 

Consequently, the State’s perceptions of vulnerability can be seen as having an influence 

on how much weight is added to the asylum-seeking child’s scale in the balancing test and 

is, as such, influencing the current outcome of the test. However, by looking beyond 

vulnerability and towards the resilience of children, this chapter has also sought to provide 

insight into potential improvements of the protection of asylum-seeking children’s rights. 

This is possible by demanding that States respond to the resilience within human beings 

and provide the necessary structures in order for individuals to both identify and exercise 

their resilience.  
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6 Conclusion 

A prevalent response to the increasing number of refugees and asylum-seekers coming to 

Norway the latest years is the State’s need to balance its interests in keeping a strict 

immigration control against the rights and interests of the individuals within its jurisdiction. 

While previous research has shown that the practice of immigration detention of asylum-

seeking children is a clear violation of both the Norwegian Constitution and international 

human rights treaties, it has not identified the potential underlying causes to the current 

outcome of the balancing test. Looking at this thesis as a whole demonstrates how the 

concept of vulnerability, as stressed by the human rights regime, might actually be the 

vulnerability of the balancing test itself. While the analysis of sub-question one identified 

how the human rights regime encourages States to recognise the particular vulnerability of 

asylum-seeking children; the subsequent analysis of sub-question two demonstrated how 

this concept of vulnerability undermines the best interest principle as a safeguard against 

immigration detention of asylum-seeking children. 

 

This raises the question of whether it is possible to rebalance the relationship between 

Norway’s immigration considerations and the best interests of the child by making a shift 

from vulnerability protection to resilience building, posed in the third sub-question of the 

thesis. Following Fineman’s vulnerability theory, we should strive to move beyond the 

application of vulnerability as an essential characteristic that designate individuals into one 

homogeneous group. While asylum-seeking children find themselves in a particularly 

vulnerable situation, it is not a permanent state of being. Therefore, the existence of 

resilience should be the point of departure for the State’s protection approach towards these 

children, not the concept of vulnerability. Only by letting the children themselves express 

their opinion can we really know what is in their best interests in that particular situation. 

However, for the full realisation of their agency, the State must also provide the necessary 

structures for these children to identify and exercise their resilience.  
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Taking the analysis of this thesis into consideration, the present author hopes it has 

contributed with a broader understanding of the Norwegian practice of immigration 

detention of asylum-seeking children and provided the debate on the balancing test 

between Norway’s immigration considerations and the best interests of the child with 

critical and innovative arguments for future analysis. With the Norwegian State’s 

upcoming reporting to the CRC Committee the 6
th

 of October 2016, the thesis hopes to be a 

motivating contribution to initiate further responses from the Norwegian State in its 

protection approach towards asylum-seeking children in cases of immigration detention 

prior to deportations. 
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