DOI: 10.18468/estcien.2018v8n3.p25-36

Original Article

Adoption of Russian children by foreign citizens: some problems
concerning the implementation of norms of international law

Eugene S. Anichkin?, Kseniya E. Kovalenko? and Anton A. Vasiliev?

1 Doctor of Legal Sciences, associate professor, Altai State University, Barnaul, Russian Federation.

E-mail: rrd231@ramblerl.ru

2 Candidate of Legal Sciences, associate professor, Altai State University, Barnaul, Russian Federation.

E-mail: kovalenko1288@mail.ru

3 Doctor of Legal Sciences, associate professor, Altai State University, Barnaul, Russian Federation.

E-mail: anton_vasiliev@mail.ru

ABSTRACT: The issues of intercountry adoption are a matter of discussion for all world com-
munity in view of the fact that it is practically impossible to ensure proper regulation of all as-
pects of the adoption procedure and, moreover, it is possible to encounter various conflicting
rules for the regulation of the adoption procedure between the State of child origin and the
receiving State. The article outlines the prospects for ratifying the Hague Convention on Pro-
tection of Children and Cooperation in the Field of Intercountry Adoption of 29 May 1993 and
the European Convention on the Adoption of Children (revised) of 27 November 2008. Adop-
tion procedure should be in the best interest of the child in relation to his fundamental rights.
The tension in the sphere of adoption of children left without parental care by US citizens is
given proper consideration. Compliance with international norms and rules is reflected in the
"Dima Yakovlev Law" which is difficult to recognize as effective in its capacity to ensure the
rights and interests of children. It was revealed that the implementation of the above-
mentioned international acts in the Russian legal space will bring positive results due to a sig-
nificant simplification of the procedure for reviewing and resolving cases on the adoption es-
tablishment.
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Barriers to unification.

1. INTRODUCTION

According to the statistics of the Ministry
of Education and Science of the Russian
Federation, adoption is currently the least
popular form of placement of children de-
prived of parental care. In 2015 a decrease
in the number of adoptions, both inter-
country and domestic, was recorded which
reveals a number of serious problems both
in legal regulation and in the mechanism for
implementing the norms of law in practice.

However, the problem of adoption of
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children has recently become particularly
urgent which is due to a complex of politi-
cal, social and legal factors. In international
law, as well as in the Family Code of the
Russian Federation, the inalienable right of
children to live and be brought up in the
family is enshrined.

The State is obliged to provide social pro-
tection for a child deprived of a family envi-
ronment, offering an alternative opportuni-
ty in the choice of family education. The
provisions proclaimed by the UN Conven-
tion on the Rights of the Child set the priori-
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ty of family forms for the placement of chil-
dren deprived of parental care, compared
with the practice of placing them to special-
ized institutions (orphanages), which pri-
marily meets the interests of the child and
society. Among the forms of family educa-
tion of children, legislation gives priority to
adoption since the institution of adoption is
the realization of the child's right to live and
be brought up in the family.

The given issue was researched both by
Russian scientists: Alieva Z. Z., Antokolskaya
M. V., Baturina N. I., Buyanova E. V., Ver-
shinina G. |., Dzugaeva A. Z., Nechaeva A.
M. and others, and foreign scholars: Barba-
ra Melosh, Joanna L. Grossman, David M.
Brodzinski, Karen Dubinskiy, Katherine Seni-
zahChoi, Linda J. Seligmann, Fiona Bowie,
Timothy P. Jackson, Lawrence M. Friedman
and others.

The tension in the sphere of adoption of
children deprived of parental care by for-
eign citizens should be given proper consid-
eration. Compliance with international
norms and rules is reflected in the "Dima
Yakovlev Law" which provides for the pro-
hibition of adoption of children - citizens of
Russia by US citizens. Time will tell if this
law will eliminate the problem but this doc-
ument can not be considered effective in its
capacity to ensure the rights and interests
of children.

The dialectical method was applied to
examine the dynamics of intercountry
adoption of Russian children by foreigners.
The method of interpretation identified the
problems of applying the conflict-of-laws
rules of the Family Code of the Russian Fed-
eration and foreign law and, furthermore,
the jurisprudence of the European Court of
Human Rights in the field of intercountry
adoption is analyzed. The establishment of
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the content of norms of foreign law leads to
the prolongation of the process even at the
stage of preparing the case for trial, when
the court refers inquiries to the relevant
services, calls experts in the field of foreign
law.

The mandatory limitation of the period
of consideration of the case, stipulated by
Item 1 of Article 154 of the Russian Federa-
tion Code of Civil Procedure, is not an effec-
tive guarantee of timely consideration of
the case. The implementation of the Hague
Convention on the Protection of Children
and Cooperation in the Field of Intercountry
Adoption of 29 May 1993 and the European
Convention on the Adoption of Children of
27 November 2008 into the Russian legal
space would significantly simplify the con-
sideration and resolution of cases on the
establishment of adoption procedure, thus,
reducing the period of case consideration.

2. DEVELOPMENT

A harmonious community functions
properly when its members are self-
sufficient citizens who respect themselves
and the State. This is largely due to the edu-
cation of these citizens to respect the law,
to love the motherland and the family
which creates ideal microenvironment to
nurture and educate a reliable member of
society. These postulates are adopted by
the international and national legislation of
many countries which gives adoption a pri-
ority over the other forms of the placement
of children. The Convention on the Rights of
the Child approved by the UN General As-
sembly on 20 November 1989, stipulates
that the child, due to his physical and men-
tal immaturity, needs special protection and
care, including proper legal protection, both
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before and after birth.

The Convention underlines the fact that
a child can receive full care and protection
only in a family environment, in an atmos-
phere of happiness, love and understand-
ing.

Unfortunately, for one reason or another
(death, deprivation of paternal rights), chil-
dren are left without parental care. Despite
the annual reduction in the number of or-
phans in our country, their number is ex-
tremely high. Thus, according to the statis-
tics of the Ministry of Education and Sci-
ence of the Russian Federation at the end
of 2015, the number of orphans in Russia
accounted for 482 thousand people. The
State takes care of these children in order
to create conditions for growth and devel-
opment and provide them with conditions
for a decent human existence. However,
adoption is given priority when placement
is arranged for children without parental
care (Item 1 of Art. 124 of the Family Code
of the Russian Federation). According to
statistics for 2015, out of 482,000 orphans -
6649 children were adopted (1.4% of the
total number of orphans), of which 663
children were adopted by foreign citizens.
Whereas, 3,070 children (6.2% of the total
number of orphaned children) were placed
for guardianship and trusteeship, and
20,707 (4.3%) were transferred to adoptive
families. The following data vividly illus-
trates that despite the provisions on the
priority of adoption contained in the basic
normative acts, Russian citizens prefer to
register custody (guardianship) over the
child or enter into a adoptive family con-
tract.

This is quite understandable. For exam-
ple, in Altai Region, a citizen who adopted a
child receives a lump sum payment in the
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amount of RUB 17 839.56.

If an adopted child is with disabilities and
older than 7 years or siblings are adopted, a
lump sum is paid in the amount of RUB 136
308.64 for each child. When the child is
taken into custody (guardianship), 10
174.05 rubles are paid monthly to the adop-
tive family for the maintenance of one
child. Adoptive parents are also remunerat-
ed for raising a child in the amount of 4
115.16 rubles. It is not difficult to compare
the amount of material assistance provided
by the state to adoptive parents on the one
hand and guardians (trustees) on the other
in order to conclude that guardianship will
be given preference in a current tough eco-
nomic situation in our country.

One can understand the differentiated
approach of the legislation to determining
the amount of material support for this cat-
egory of persons. The granting of an adop-
tion order transfers all legal responsibility
and rights to the adoptive parents, accord-
ing to which the adopted children and their
offspring in relation to the adoptive parents
and their relatives, and the adoptive par-
ents and their relatives in relation to the
adopted children and their offspring are
equated in personal non-property and
property rights and duties to relatives of
origin. It is no accident, in pre-revolutionary
Russia, adoption was called "artificial son-
ship".

Others define adoption as an individual
permanent (lifelong) form of the placement
of children left without parental care, when
special legal relationship between the
adopter and the adopted child is estab-
lished, resembling the relationship between
the parent and the child. Adoption order, as
indicated in the legal literature, shall grant a
permanent placement of the child, the
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rights and duties of adopted children and
adoptive parents may amount to the rights
and duties of children and parents. It can be
said that adoption has a similarity to first
degree kinship. Despite the different ap-
proaches to the definition of the concept of
"adoption", it is common for all researchers
of Russian family law to recognize the con-
sequences of adoption. Consequently, a
citizen who adopted a child becomes a par-
ent not only and not so much in a legal
sense as in ethical and moral, emotional
sense, thus, willing to assume the responsi-
bility to replace a parent to an orphaned
child. It seems such a citizen should be con-
cerned about the amount of state aid to a
lesser degree. Other motifs would allow us
to talk about the hidden, illegal form of re-
ceiving money.

Guardianship (trusteeship) as a form of
placement of children in the family is given
less priority than adoption and is consid-
ered a temporary form of the placement of
a child left without parental care, which
assumes only individual assistance and care
by a certain individual (persons).

Being an individual form of the place-
ment, guardianship (trusteeship) is intend-
ed, first of all, to compensate for the miss-
ing capacity of the child in ward, as well as
for his upbringing. The guardianship is ter-
minated when the child attains the age of
14 years, and the citizen who has per-
formed the duties of the guardian automat-
ically, without additional decision becomes
a trustee. Trusteeship, in turn, terminates
with the acquisition of full civil capacity by
the child.

An adoptive family is a type of guardian-
ship (trusteeship) over a child (children),
which is carried out under a adoptive family
contract concluded between the guardian-
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ship authority and adoptive parents (adop-
tive parent), within the period specified in
the contract (Item 1 Art. 152 of the Family
Code of the RF). Adoptive parents, as men-
tioned earlier, are rewarded for upbringing
a child. This contract shall cease to be effec-
tive upon termination of guardianship and
trusteeship (Art. 153.2 of the Family Code
of the RF). Not setting the goal to identify
the general and special in the given forms
of the placement of children, it is to be not-
ed that international and domestic legisla-
tion apply a reasonable and balanced ap-
proach to setting priorities for the place-
ment of children, left without a family for
any reason.

In view of the foregoing reasons, it is not
quite clear why the Russian state remains
so passive in providing assistance to con-
cerned citizens, including foreigners, in the
adoption of children. In our opinion, it is
necessary not only to popularize such a
form of placing children in the family as
adoption, but also to improve legislation in
this area.

For the reason of concern about the fate
of orphaned children which is no less than
in any particular state, International com-
munity has adopted two significant docu-
ments containing only unified substantive
rules: the Hague Convention on Protection
of Children and Cooperation in the Field of
Intercountry Adoption of 29 May 1993 and
the European Convention on the Adoption
of Children (revised) of 27 November 2008.
It should be noted that there are 96 states
signatory to the Hague Convention as of 21
September 2016 and 49 states that are sig-
natory to the European Convention as of 23
March 2017. Both conventions have not
been ratified by the Russian Federation. The
Hague Convention of 1993 and the Europe-
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an Convention of 2008 are complementary
as indicated in the preamble of the latter.

Both conventions are based on the prin-
ciples defined in the United Nations Con-
vention on the Rights of the Child (Russia
has been a party to it since 13 June 1990)
and shall be applied where a child habitual-
ly resident in one Contracting State ("the
State of origin") has been, is being or is to
be moved to another Contracting State (the
“receiving State") either after his or her
adoption in the State of origin by spouses or
a person habitually resident in the receiving
State, or for the purposes of such an adop-
tion in the receiving State or in the State of
origin (Art. 2 of the Hague Convention).

The preamble to the Hague Convention
also states that family education and the
residence of a child in the country of origin
are recognized as a priority for the child.
Foreign adoption is possible when it is ef-
fected in the best interests of the child and
with respect for his fundamental rights, and
only when it can provide the child with the
benefits of having a permanent family un-
less a suitable adoptive family cannot be
found for him in the country of origin. The
objectives of the Convention are:

- to establish safeguards to ensure that
intercountry adoptions take place in the
best interests of the child and with respect
for his or her fundamental rights as recog-
nized in international law;

- to establish a system of cooperation
amongst Contracting States to ensure that
those safeguards are respected and thereby
prevent the abduction, the sale of, or traffic
in children;

- to secure the recognition in Contracting
States of adoptions made in accordance
with the Convention.

The Convention regulates in detail the
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conditions and procedure for the adoption
of children of one state by citizens of an-
other Convention state. The State of origin
of the child must establish that the child is
adoptable and determine, after possibilities
for placement of the child within the State
of origin have been given due considera-
tion, that an intercountry adoption is in the
child’s best interests; it shall ensure that
persons, institutions and authorities, whose
consent is necessary for adoption, have
been counselled as may be necessary and
duly informed of the effects of their con-
sent, in particular whether the adoption will
result in the termination of the legal rela-
tionship between the child and his family of
origin (persons, institutions and authorities
have given their consent freely, in the re-
quired legal form, expressed or witnessed
in writing, consent have not been induced
by payment or compensation of any kind
and has not been withdrawn and the con-
sent of the mother, where required, has
been given only after the birth of the child);
it shall also ensure, having regard to the age
and degree of maturity of the child, that he
or she have been counselled and duly in-
formed of the effects of the adoption and of
his or her consent to adoption, where such
consent is required; it must observe wheth-
er the child’s views and preferences have
been given consideration; whether the
child’s consent to adoption [if such consent
is required] has been received freely, in
proper legal form, expressed or witnessed
in writing, and such consent has not been
induced by payment or compensation of
any kind.

In turn, the competent authorities of the
receiving State shall, firstly, determine that
the prospective adoptive parents are eligi-
ble and suited to adopt; second, ensure
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that prospective adoptive parents have
been fully counselled as may be necessary;
third, determine that the child is or will be
authorized to enter and reside permanently
in that State.

The States that have joined the Conven-
tion recognize the adoption of the State
where the adoption process was complet-
ed. The official acceptance of the adoption
means recognition of the legal relationship
between the child and his/her adoptive
parents, the adoptive parents’ responsibility
for the child, and the termination of the
pre-existing legal parent-child relationship.
These conditions are dependent upon
whether or not the adoption procedure has
similar effects in the Contracting State
where the adoption process is completed.

The Hague Convention contains general
provisions on the possibility of adoption
(Art. 4a), the child's consent to the adoption
(Art. 4d), and the readiness of prospective
parents to adopt a child into the family (Art.
4c¢), all regulated by the procedural rela-
tionship between the receiving and sending
States (Chapter V).

The European Convention, by contrast,
contains specific and detailed provisions on
the child’s consent to the adoption (Art. 5)
as well as consideration of the child’s opin-
ions and interests (Art. 6). Moreover, the
Convention determines the conditions for
adopting a child (Art. 7), the age of the
adoptive parents (Art. 9) and regulates the
activities of the relevant competent author-
ities (Art. 10).

It should be pointed out that the ratifica-
tion of the European Convention does not
abolish the judicial procedure of adoption
establishment and does not supersede the
applicable national law(s) of the State in
guestion.

Estacdo Cientifica (UNIFAP)
ISSN 2179-1902

Anichkin, Kovalenko and Vasiliev

The norms of the European Convention
do not contain provisions that violate the
spirit and purposes of the Constitution of
the Russian Federation and the Family Code
of the Russian Federation, except Item 2 of
Article 7, which allows the adoption of a
child (children) by same-sex couples living
together. However, it is not worthwhile to
reject the ratification of the Convention
only for this reason.

According to the official statistic present-
ed in the 2015 Review of Court Practices
regarding regional court cases on adoption
by foreign citizens or stateless persons, as
well as citizens the Russian Federation per-
manently residing outside of the Russian
Federation, most Russian children are
adopted by Italian citizens (57% of cases),
Spanish citizens (17.5% of cases), and
French citizens (5.9 % of cases).

It is generally well-known that same-sex
marriage is legally recognized in Spain. In
fact, at the time of adoption, the adopter
can legally be unmarried, married to a per-
son of the same sex, or married to a person
of the opposite sex. There is no a guarantee
that an individual won’t divorce and create
a same-sex family or that the child won’t
join a family representing a symbiosis of
different-sex or same-sex couples. The
above-mentioned fact cannot prevent Rus-
sian courts from granting the adoption of
requests applied by Spanish citizens. There-
fore, our legislation cannot ensure that a
Russian child will not reside in a same-sex
family in the receiving state. At the same
time, Item 1 of Article 27 of the European
Convention allows accession to the Conven-
tion with a reservation as to the provisions
of Article 7. Thus, the Russian Federation
could, by means of such a reservation, es-
tablish an effective mechanism for protect-
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ing the rights and interests of Russian chil-
dren.

The lack of these conventions in the Rus-
sian legal space results in a number of diffi-
culties both substantive and procedural. It
is generally accepted that the legal regula-
tion of family relations in different coun-
tries is extremely varied and is often deter-
mined by differing historical, cultural, and
ethnic considerations.

According to some studies, the system of
cross-border adoption has a number of pit-
falls which are differences in legislation and
culture. Many scientists claim that cultural
differences shall be respected and pre-
served, while other researchers argue that
they put barriers to the unification of inter-
national norms in this field. For example, it
is stated that the impossibility of adopting
orphans from the Middle East by Europeans
can be attributed to respect for the culture
of these countries where adoption contra-
dicts religious norms. Meanwhile, it is nec-
essary to understand whether the unifica-
tion of legislation in the field of intercountry
adoption is so unpromising and harmful.
The opponents believe that under the cur-
rent conditions of intensive intercountry
exchanges, marriage and family law, as no
other set of relations and rules regulating
them, are subject to the norms of interna-
tional communication and the impossibility
of regulating them through the law and or-
der of one State only. We believe that it is
quite relevant at present to consider the
possibility of applying international unified
norms for regulating intercounry adoption,
thus, gradually stepping away from the ap-
plication of the several norms of law and
order.

Taking into account the legal effects of
adoption, it is necessary to understand that
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a child - a citizen of one State, adopted by
citizens of another State for the purpose of
forming a full family, is unlikely to maintain
strong ties with the State of origin. It is logi-
cal to assume that he or she will study the
language of the country of adoptive par-
ents, attend school there, continue study-
ing, work, make his/her family, i.e. partici-
pate in the life of society and the country,
being involved into the cultural, linguistic
and family traditions of another State. Chil-
dren with serious diseases, such as cerebral
palsy, Down syndrome (adopted by foreign
citizens mostly) are unlikely to understand
the depth and value of the traditions of
their State of origin. Therefore, the applica-
tion of several norms of law and order in
the establishment of adoption does not
guarantee the preservation of cultural, clan
ties with the State of origin and protection
of the rights of the adopted person. It is
much more important to provide such a
child with effective safeguards of protection
of his rights in another State in case of vio-
lation and it can be effected through inter-
national conventions and bilateral treaties
and agreements.

Adoption is to be given priority when the
placement is arranged for orphans and oth-
er children currently without parental care.
Consequently, the inaction of States, name-
ly the Russian Federation, in implementing
international norms in the Russian legal
space violates children’s rights to live and
be brought up in a family. It is necessary in
Russia to strengthen legislative regulation in
the field of intercountry adoption. The pre-
viously established international acts in this
field should continue to be within the basic
framework.

Conflict-of-laws rules for intercountry
adoption and their irresolvable problems
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attract the attention of scholars, give rise to
discussions that are annually analyzed by
the legal press. However, academics are not
aware of some difficulties that courts face
dealing with such issues. It should be noted
that legislation of different States in the
consideration of the case on adoption es-
tablishment, can apply personal law of the
adoptive parents (German Law), adoptee
(French Law), their cumulative application
(Russian Law).

3. RESULT.

In fact, the content of the adoption stat-
ute is quite topical. In some countries, the
statute of the adoption contains less rights
than the statute of inheritance (England).
One of the most urgent problems in today’s
society is recognition of intercounty adop-
tion. So, in some states of the USA (lowa,
Rhode Island, Virginia), a special visa is is-
sued to the adoptee. The adoption proce-
dure is complete only after consideration of
adoption in the court of the appropriate
state. Accordingly, there is a process of "re-
adoption" of the child. In Switzerland, the
adoption procedure is identical. In the Unit-
ed Kingdom of Great Britain, foreign adop-
tive parents cannot be recognized if the
British court does not have jurisdiction to
issue an order on adoption.

In adoption cases by foreign nationals,
conflict-of-law issues can occur and become
further complicated by the “foreign ele-
ment”. Regulation of conflict —of-law issues
regarding adoption cases is carried out at
the international, regional and national lev-
el. At the regional level, conflict regulation
and resolution of adoption cases are gov-
erned by the Minsk and Kishinev Conven-
tions, "On Legal Assistance and Legal Rela-
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tions in Civil, Family, Criminal Cases” adopt-
ed in 1993 and 2002. According to these
international treaties, the adoption proce-
dure or its abolition is carried out according
to the legislation of the State in which the
child is a citizen, unless otherwise stated.

Adopting a child who is a citizen of one of
the Member States of the CIS Conventions
or abolishing an adoption process requires
the consent of the legally authorized repre-
sentative and the competent state body, as
well as the child’s consent if such a state-
ment exists in the personal law of the
adoptee.

When the child is adopted by spouses
who are citizens of different State parties of
the CIS, the adoption procedure or its aboli-
tion is carried out under the legislation of
both countries. The state, in which the
adopter is a citizen at the time of the appli-
cation for adoption or its abolition, is re-
sponsible for the adoption procedure or its
abolition. In the case of different spouses’
nationality, a competent authority is con-
sidered the authority of the State, in which
the spouses have or last had a common
place of residence.

Unfortunately, the norms of the Conven-
tion do not specify what a competent state
body or institution can give in terms of
‘consent' to a foreign citizen. It would be
logical to assume that the competent state
body in which a child is a citizen can give its
consent to a foreign citizen. The consent of
the consular authorities or diplomatic mis-
sion in the adoption procedure of a foreign
citizen would be appropriate and would
provide a child (children) with legal assis-
tance.

As for the national legislation of the CIS
countries, it should be noted that not all
foreigners are allowed to adopt children
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deprived of parental care. For example,
Family Law of the Republic of Tajikistan
does not participate in inter-country adop-
tion. In accordance with Article 127 of the
Family Code of RT, the adoptive parents can
only be adult citizens of the Republic of Ta-
jikistan, except for adopters who do not
have a well-defined place of residence;
have previous convictions for a premeditat-
ed offence at the time of adoption; persons
who have been prescribed compulsory
medical treatment for committing a crime
by court orders; persons declared by court
legally incapable or of limited legal capacity;
if one of the spouses recognized by a court
as legally incompetent or of limited compe-
tence; persons deprived of their parental
rights or restricted in parental rights by a
court order; persons discharged from obli-
gations of a guardian/trustee owing to im-
proper performance of his/her duties im-
posed on them by law; former adoptive
parents, if the adoption is revoked or de-
clared invalid by the court by their fault; or
persons who, due to their state of health,
cannot exercise their parental rights. De-
spite the national legislation of Tajikistan, in
judicial practice there are cases of children’s
adoption by foreign citizens, which are
based on the interests of children’s views
and preferences, for example, the case of
the adoption of minors (the Shodievs) by a
citizen of Germany (Eberly A.).

In our opinion, the ban on intercountry
adoption established by the national legisla-
tion of the Republic of Tajikistan does not
contradict the provisions of the Kishinev
Convention, since conflict-of-laws rules on
the adoption establishment of this interna-
tional treaty contain references to the per-
sonal law of the adoptee - a citizen of the
Republic of Tajikistan. In its turn, personal
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law does not allow a child's adoption by
foreigners and stateless persons.

The National Law of the USA in respect of
intercountry adoption focuses mainly on
the child's interests and preferences. When
adopted abroad, the applicable law is per-
sonal law of the adopter or the child’s per-
sonal law but not the law of the court. The
personal law of the adoptive parents regu-
lates the preconditions for the adoption
procedure, and the child's personal law is
applicable in cases when it is necessary to
obtain consent for the adoption procedure
in the child’s country of origin. To recognize
an intercountry adoption in the United
States, essential conditions are to issue rel-
evant documents by an appropriate court,
and to apply an appropriate law. Intercoun-
try adoption should correspond to the per-
sonal rights of the adopter as well as the
child.

The national legislation of the Federal
Republic of Germany also indicates rights
and interests of children as an significant
principle in intercountry adoption. The con-
flict-of- laws rules relating to adoption in
the Federal Republic of Germany are subor-
dinated to the legislation of the state in
which the adoptive parent is a citizen (Art.
22 of the Introductory Law to the German
Civil Code). Legislation prohibits the adop-
tion of children by persons who are state-
less. In turn, Austrian legislation declares
that intercountry adoption is a complex and
comprehensive procedure. Moreover, it
(Austrian legislation) raises the question of
legitimacy of the procedure itself. lllegal
adoptions can result in recognizing its legit-
imacy, in particular, it is necessary to re-
solve a problem with a child’s legal resi-
dence in the territory of Austria and trans-
fer a child to the child’s country of origin.
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Scholars specializing in intercountry adop-
tion state that the child’s best interests
should be considered in the adoption pro-
cess, namely, services, actions, and orders
that will best serve a child as well as who is
best suited to take care of a child. For in-
stance, V.P. Zvekovoy pointed out that an
adoption may not take place if it may result
in an infringement of the child’s right under
legislation and international agreements,
regardless of the citizenship of the adopter.
If the adoption procedure does not meet a
child’s best interest, it is subject to cancella-
tion.

Currently, the court dealing with the
adoption procedures of a Russian child by
foreign nationals applies international trea-
ties of the Russian Federation (ltem 1 (3)
Art. 165 of the Family Code of the RF), the
law of the adopter’s country (ltem 1 Art.
165 of the Family Code of the RF) and also
monitors whether the requirements of a
number of articles of the Family Code of the
RF are applied (Item 1 (2) Art. 165 of the
Family Code of the RF). Having initiated the
case, the court must establish the content
of the legislation of the state in which an
adoptive parent is a citizen (Iltem1 Art. 166
of the Family Code of the RF). According to
a legal literature survey, the conflict-of-
laws rules (Item 1(1) Art.165 of the Family
Code of the RF) raise complex practical
problems in establishing the content of for-
eign law. Foreign law (Item1 Art. 116 of the
Family Code of the RF) should be applied by
the Russian court in accordance with its of-
ficial interpretation, practice of application
and doctrine in the relevant State. Conse-
qguently, foreign law should be applied as it
is interpreted and applied in the relevant
State. In this regard, the Russian court may
request legal assistance from the Ministry
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of Justice of the Russian Federation, other
competent authorities, or to use a group of
experts (Item 1 (2) Art. 166 of the Family
Code of the RF). It is quite possible that the
Russian court will not be able to establish
the content of the legislation of foreign law.
In this case, the court must reach a decision
by applying Russian legislation (Item 3, Arti-
cle 166 of the Family Code of the R F).

According to the survey, 100% of judges
do not refer to Article 165 of Family Code of
the Russian Federation when they decide
on the international adoption establish-
ment. Among the reasons for ignoring a
conflict of laws, the majority of judges
(70%) outline that there is a lack of mecha-
nisms for providing information on Foreign
Law. The Ministry of Justice of the Russian
Federation is failing to cope with requests
and simply notes it is impossible to obtain
information on the legislation of the re-
guested State.

The legal consequences of non-
application of the regulations of foreign law
may threaten both the protection of the
child’s interests and the adoption proce-
dure itself. Also, it can occur that the legis-
lation of the country, in which the adopter
is a citizen, does not allow the adoption
procedure or the foreign legislation estab-
lishes a high age requirement for perspec-
tive adopters that significantly differs from
the provisions of the Family Code of the RF,
the Civil Code of the Russian Federation .
The establishment of the norms of foreign
law results in further delays while the court
hearing is still at the preparatory case, and
when the court sends requests to the rele-
vant state bodies and looks for experts in
the foreign law.

Mandatory legislation limiting of time
needed to deal with these cases (ltem 1
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Article 154 of the Russia Federation Code of
Civil Procedure) cannot guarantee timely
trials of the cases. The policy of the State in
the respect of intercountry adoption, in our
opinion, should be extremely balanced and
well-considered. In the era of politicization
of all aspects of human activities (art, reli-
gion, etc.), one should have both wisdom
and awareness to understand the nature of
essential affairs and should not transfer le-
gal regulations of such relations into the
political domain. In particular, the Dima Ya-
kovlev Law bans U.S. citizens from adopting
children who are Russian citizens and sus-
pends the activity of organizations which
select and place children (Russian citizens)
in families of U.S. citizens (Art. 4). It is rea-
sonable to assume that one should refrain
from banning in order to safeguard and
protect children's best interests. In fact, this
law deprives children of an opportunity to
be adopted and have a family. The men-
tioned law resulted in the unprecedented
order issued by European Court of Human
Rights on the complaint of 45 American citi-
zens. The U.S. citizens were not able to
complete the adoption procedure of Rus-
sian orphans. Despite the harsh statements
published in the media that American par-
ents were concerned only with protecting
their rights and assessing compensation for
moral damage, it would be fair to refer to
the court decision. For example, Dmitry
Dedov, an authorized Russian judge of the
ECHR, agreed with most of the provisions of
the court decision, pointing out that the
nature of the dispute is quite specific. Un-
doubtedly, the applicants were eager to
create families passing through the adop-
tion procedure as required by national leg-
islation but the authorities blocked their
attempts. Also, the opinion of the third par-
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ty involved in the process, the representa-
tives of the Harvard Law School's Child Ad-
vocacy Program, is extremely significant.
They refer to scientific studies on national
and intercountry adoption procedures
which stress the necessity of having a family
at an early age. It is known that if children
posses a family at an early age it is very es-
sential for their physical, emotional, and
cognitive development. Studies have shown
that adoption at the earliest age is the key
to creating good relations within the family
(Item 440 of the ECHR decision).

It is necessary to agree with stated views.
Moreover, taking into account the provi-
sions of Item 4 of Article 124 of the Family
Code of the Russian Federation on the
adoption of Russian children by foreign na-
tionals (only if it is impossible to place the
children with Russian families permanently
domiciled in the Russian Federation or to
have them adopted by the children’s rela-
tives regardless of their citizenship and
place of residence), it can be assumed that
the children were deprived the chance of
possessing a new family.

CONCLUSION

Joining the Hague Convention on Protec-
tion of Children and Cooperation in the field
of intercountry adoption of 29 May 1993
and the European Convention on the Adop-
tion of Children (revised) of 27 November
2008 would be a significant step towards
civilized intercountry adoption, since these
international agreements contain mecha-
nisms for preventing violation in the adop-
tion procedure. In addition, this form of
arrangement is used only in the interests of
the child, if there is a lack of opportunity to
provide a child with a family environment in
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the country of his/her origin. The imple-
mentation of these international instru-
ments in the Russian legal space would
greatly simplify the consideration and reso-
lution of cases involving the adoption pro-
cedure and would assist in reducing the
wait times for hearing cases.
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