PennState

Dickinson Law Penn State Dickinson Law

Dickinson Law IDEAS

Faculty Scholarly Works Faculty Scholarship

2021

Kinship Care in Pennsylvania: Creating an Equitable System for
Families

Heidi Redlich Epstein
ABA Center on Children and the Law

Lucy Johnston-Walsh
Penn State Dickinson Law, ljj12@psu.edu

Jennifer Pokempner
Juvenile Law Center

Kathleen Creamer
Community Legal Services

Karissa Phelps
Temple Legal Aid Office

Follow this and additional works at: https://ideas.dickinsonlaw.psu.edu/fac-works

6‘ Part of the Family Law Commons, and the Juvenile Law Commons

Recommended Citation

Heidi Redlich Epstein, Lucy Johnston-Walsh, Jennifer Pokempner, Kathleen Creamer, and Karissa Phelps,
Kinship Care in Pennsylvania: Creating an Equitable System for Families Pennsylvania Partnerships for
Children (2021).

This Article is brought to you for free and open access by the Faculty Scholarship at Dickinson Law IDEAS. It has
been accepted for inclusion in Faculty Scholarly Works by an authorized administrator of Dickinson Law IDEAS. For
more information, please contact lja10@psu.edu.












POLICY RECOMMENDATIONS

Update policies, regulatory practice and bulletins to
eliminate unnecessary barriers to identify, locate and
license kin as caregivers through the child welfare
system. Provide additional guidance to county child
welfare agencies on the types of licensing waivers
that are allowed under the new waiver policy and
provide an appeal process that is unbiased and
provides kin the decision in writing. Clarify how and
whether prior contact with child protective services,
particularly prior general protective services reports,
may be used as a basis to deny kinship placements,
taking into consideration the historic and ongoing
surveillance and over-reporting of families of color.
All policy changes should be driven through a

racial impact analysis to dismantle practices that
discriminate against kin of color.

Conduct further research and identify strategies

and policy solutions to better support informal kin
outside of the child welfare system. This would
include implementation or expansion of services

and other financial supports, as well as ensuring
caregivers receive clear communications about what
services are/are not available to them in their specific
situation.
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Invest in high-quality legal representation to serve
children, youth and families from a preventive
approach (prior to court involvement) and through the
dependency process. This can be achieved through
a phased-in approach of utilizing county child welfare
agencies that have already invested in this process
as models to other counties.

Increase statewide data collection on family finding
efforts, all identified kin, outcomes of kinship approval
and denial, waiver practices, placement and contact
with siblings, kinship diversion and use of safety
plans, and permanency in these placements. All data
should be disaggregated by race, ethnicity, age and
county.

Implement strategies from other states that have
proven to stabilize families and increase family
connections and placement.

Conduct roundtables regionally to gain the lived
experiences and expertise on developing future
policy or legislation. These groups should be
representative of youth, parents and kin of varying
geographic regions, races, ethnicities, and formal/
informal caregiving.
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HOW THE CHILD WELFARE SYSTEM WORKS IN PENNSYLVANIA

The purpose of the child welfare system is to investigate
allegations of abuse and neglect, find ways to support
and stabilize families, and determine ways to mitigate
risks to child safety. More than 44,000 reports of child
abuse were received by child welfare agencies in 2018,
with a 50% increase in a 5-year period. Child abuse
referrals are prompted by calls from mandated reporters
who have concerns with abuse allegations, such as
emotional, physical or sexual abuse. Less severe
reports, referred to as General Protective Services (GPS)
referrals, include allegations such as homelessness,
inability to meet basic needs, truancy or other concerns
not meeting the definition of child abuse. In 2018, GPS
referrals accounted for over 160,000 of the calls made

to ChildLine, the state’s abuse reporting system, and
outpaced abuse referrals by almost four times."! Neglect
referrals impact families of color more often than white
families, and correlate to other non-abuse issues that can
be addressed by community-based interventions rather
than formal child welfare involvement. Home visiting,
family support centers, outpatient mental health and drug
and alcohol services are examples of services which can
be provided in the community, without the formal need of
child welfare agency involvement.

When a call is made to ChildLine, the county child
welfare agency is required to review the allegations and
determine if intervention is necessary to ensure the safety
of the child or children. This is outlined by state statute
under the Child Protective Services Law. Even if an
investigation is required, and intervention is necessary,
the county agency is required to serve the family in the
least restrictive way possible to keep the family intact
while offering in-home services. In 2018, almost 190,000
children and families were provided with in-home services
through the child welfare system, with a primary goal to
stabilize and prevent placement.“! In-home services are
often parenting, mental/behavioral health, and substance
use services contracted by the child welfare agency.

However, it is not always possible to keep parents and
children together, especially when it relates to child
safety. When out-of-home placement is required, the
system should always seek to ensure the least restrictive
placement as possible to meet the child’s and family’s
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needs. As noted above, the first option should always be
with kin, because they offer invaluable connections to the
child, such as community, race, religion or ethnicity.

The 2019 state-level report of Adoption and Foster Care
Analysis Reporting System (AFCARS) provides details
on formal foster kinship caregiving in Pennsylvania.*

Of the more than 6,000 children placed with a relative,
representing 38% of all children in foster care, almost
70% are children under the age of 11. In 2019, only

13% of children adopted from foster care were adopted
by relatives, and another 13% exited to guardianship

with formal kin (the difference being in guardianship

the biological parent can still regain custody of the child
whereas in adoption that ability is terminated). When a
child exits the child welfare system to permanency — into
arrangements such as adoption or guardianship - younger
children were more likely to be adopted and older children
experienced higher rates of guardianship. These children
spent on average over 17 months under the jurisdiction of
the child welfare agency prior to exiting to guardianship,
which is longer than the national average of over 15
months. Compared to white children, Black and Hispanic
children are less likely to exit to permanency with kin.
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FORMAL AND INFORMAL KINSHIP
CAREGIVING IN PENNSYLVANIA

Formal kinship care arrangements are formalized through
the dependency courts and child welfare agency. In
Pennsylvania, this can take the form of kinship foster care or
by finalizing permanency through adoption or guardianship
(permanent legal custodianship). In these situations, the
child has formally entered the care and custody of the

child welfare agency to be placed with a kinship caregiver,
who is then provided a range of financial and non-financial
supports depending on the arrangement chosen. Formal
supports include a per diem for the care of the child and
access to in-home and permanency services provided

by the child welfare agency. If, after several months, it is
determined that the child cannot safely be reunited with the
parents, the family court will proceed with an alternative
permanency option, such as guardianship (permanent legal
custodianship) or adoption, either with or without a subsidy
for continued financial support.

Under informal kinship care, kin often have no formal support
and must navigate federal, state and local systems alone

to ensure the children they are caring for have essentials

like health care, educational resources, and mental and
behavioral health support. And, far too often, they do not
receive any, or extremely limited financial assistance to do
S0.

Most kin caregivers raise children informally without the
involvement of the child welfare system. At times this is

a conscious decision by the kin and other times they are
unaware of the option to care for the child formally with more
structured supports. Many factors contribute to this decision,
including:

« the ability to financially support the child independently,

* not wanting the intrusion of government,

* not wanting the child to be labeled as a foster child,

» fear of jeopardizing their relationship with the child’s
biological parents and their own children,

* prior negative experiences with a child welfare agency, or

» utilizing private custody courts without the need for
dependency.

The involvement of the child welfare system often requires
a dependency case to be opened, which the agency may
refuse to do if the children are not at risk of abuse or neglect
because they are currently safe with a kinship caregiver. At
times, the child welfare agency may not discuss the various
caregiving options and supports with the kin caregiver or
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WHAT KINSHIP GRANDPARENTS
ARE SAYING

“The greatest thing about caring for my granddaughter
was the joy and overwhelming, never-ending love | felt for
and from her.”

“I think people need to know that [kinship caregiving] is
something they really want to do, because there’s a lot

of stress behind it. Being a kinship care grandparent is
not easy. There is a lot of responsibility behind it. It’s like
raising your child all over again — you are responsible for
their well-being, their everything — but it's more tedious
than your own child, because with them being in the court
system, there’s a lot of challenges with it. If he gets hurt
or anything, or misses appointments, it all comes up. It's a
lot more responsibility.”

assess the stability of the placement and will choose to
simply close the case; this is referred to as kinship diversion.

Additionally, sometimes the child welfare agency intervenes
to informally transfer custody to a kin caregiver rather

than seeking dependency and proceeding with a licensed
kinship placement. This practice raises concerns about a
phenomenon called “hidden foster care,” where agencies
intervene and coerce custody transfers without providing
parents and children the due process to which they are
entitled, and depriving families of the opportunity for financial
kinship support, reasonable efforts at reunification with

the parent and meaningful judicial oversight.X Despite the
issuance of guidance on safety planning and due process
by the state, practice remains inconsistent across the
Commonwealth. Nevertheless, while “hidden foster care”
raises significant concerns, family-led informal kinship
arrangements may best suit the needs of some families
and may be properly chosen by the family absent duress or
coercion from the county agency.

informal kinship

* ] PENNSYLVANIA
siwwakdl © KinConnector

Governor Wolf signed Act 89 of 2018 into law.x! This
established the Pennsylvania KinConnector program, an
information and referral system that connects kin with trained
navigators who help them access federal, state and local
resources to best assist them with the needs of caring for a
child. In addition, the KinConnector program offers training
and support groups to connect kin with a network of other
individuals with similar experiences.

To better serve
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CURRENT POLICIES AND PRACTICES

Formal kinship care approval and licensure is governed
by state statute, regulation and bulletin. With a state
supervised, county-administered system, localities

have great latitude in developing their own independent
processes to conditionally approve and/or license kinship
caregivers as formal foster parents within the broad
construct of these state policies. However, there are
varying practices that often create unnecessary barriers or
bias that can impact outcomes for children being placed
in family-based settings. Identifying and dismantling
these historically discriminatory practices will ensure that
children can grow and thrive in community-based settings
and avoid unnecessary placements in higher levels of
care, such as group homes and shelters.

Statutory and Regulatory Provisions and
Practice for Formal Kinship

Preference for child placement with kin is a practice that is
promoted federally and locally. The Fostering Connections
to Success and Increasing Adoptions Act of 2008 codified
the requirements for child welfare agencies to give
preferential consideration to relative and non-relative kin
when a child needs to enter out-of-home placement. In
Pennsylvania, this is further identified in statute through
the Human Services Code, in subsections identified as
Family Finding and Kinship Care.X* As required by state
law, child welfare agencies must take appropriate steps

to identify, locate and offer placement to kin prior to other
formal placement types.

The Title 55, Chapter 3700 regulations outline the
primary requirements for approving resource parents,
which include both stranger foster care and kinship
care.” There is no delineation between foster and kin
approval for licensing standards. While foster parents

are recruited, trained and licensed prior to having a child
placed with them, kinship caregivers can be “conditionally
approved.” This conditional approval allows for the child
to be immediately placed with kin if they pass preliminary
requirements, and then are provided 60 days to complete
formal licensure. This pre-approval process allows
counties to bypass certain licensure requirements with
abbreviated assurances, such as verbally obtaining

child abuse and criminal clearances and conducting a
condensed home study. While not specifically outlined

in regulations, community or county agency contracted
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services can be provided to children, youth and kin
caregivers to provide the needed supports for family-
based caregivers. These support services are important
to help children and kin deal with the trauma of the
placement and support the child’s ongoing needs.

However, the 3700 regulations are outdated and have
multiple requirements that are subjective and open

the door to bias and discrimination in decision-making
for conditional approval and licensure. Although the
assessment of the suitability of a home for a child must
be made on a case-by-case basis to ensure the safety
of the child and the proposed caregiver’s ability to meet
their needs, the lack of formal guidance can promote
subjectivity in decision-making, which exists in these
regulations:

* 3700.62(b): Foster parents must pass appraisal to
establish that the foster parents are physically able
to care for children and are free from communicable
disease.

¢ 3700.64(a)(2): Assessment of the foster parent
capability which includes a demonstrated stable
mental and emotional adjustment. If there is a question
regarding the mental or emotional stability of a family
member which might have a negative effect on a
foster child, the agency shall require a psychological
evaluation of that person before approving the foster
family home.

¢ 3700.64(b)(1): Determining the existing family
relationships, attitudes and expectations regarding the
caregiver’s own children and parent/child relationships,
especially as they might affect a foster child.

* 3700.64(b)(3): The caregiver’s ability to care for children
with special needs, such as physical handicaps and
emotional disturbances.

Factors that are not specifically defined, such as
determining if a kinship caregiver is “physically able” or
demonstrates “mental and emotional adjustment,” allows
each of the 67 counties to determine their own indicators
for meeting such criteria. Without casework staff having
expertise in the fields of medicine or mental health,

for example, this can lead to a response of automatic
disqualification of an appropriate caregiver based on
personal beliefs or assumptions.
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