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INTRODUCTION TO THE SPECIAL 
ISSUE: CHILDREN DEPRIVED OF 

LIBERTY

PHILIP D. JAFFÉ
SNEJANA SULIMA

JULY 2017

From a Darwinian perspective that banks on the species’ survival, children represent through 
the ages one of humanity’s reliably greatest investments. Children are the recipients of massive 
societal material resources and, for communities and families, they are a constant and intense 
source of preoccupation in terms of protection and education. Overall, the success of children 
is not only the key to the human race’s future, it is their very success as future adults, for a 
significant part, that sets the tone for how comfortably, both emotionally and materially, their 
parent’s generation will enjoy the rest of their lives. In short, society and its members, whether 
as individuals or as families, should and do care a great deal about children. So, it is somewhat 
surprising that, in all countries, there are some glaring deficiencies in the way we treat children 
and, hence, reducing society’s degree of peace of mind over the long term. One of these defi-
ciencies has to do with the practice of depriving children of liberty and, as such, is ample jus-
tification for a Special Issue of the journal Today’s Children are Tomorrow’s Parents (TCTP).
By accepting to dedicate this issue to the question of children deprived of liberty, TCTP has 
boldly covered various facets of this phenomenon, indeed at times counterintuitively. This spe-
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cial issue has also strived to include quality contributions from a multidisciplinary array of 
authors that are based on legal and policy analysis with a more theoretical approach, while also 
welcoming more evidence-based empirical research.
• Timing is everything and TCTP delves into the heart of the world’s current human rights 

agenda. Indeed, the international community is currently preoccupied with the 2017 
launch of the Global Study on Children Deprived of Liberty, sanctioned by the United 
Nations in the Fall of 2016. Anna D. Tomasi’s contribution to this issue explains how 
this international priority percolated up through the supranational institutions and seized 
the global agenda.

• This issue of TCTP illustrates how, contrary to general laypersons’ acceptance, the no-
tion of children’s deprivation of liberty is not limited to the stereotypical child and/
or adolescent locked away in traditional prison-like institution designed to punish a 
so-called juvenile offender. Indeed, according to the United Nations Rules for the Pro-
tection of Juveniles Deprived of their Liberty (1990), commonly known as the Havana 
Rules, the very definition of what deprivation of liberty refers to is “any form of deten-
tion or imprisonment or the placement of a person under the age of 18 in a public or 
private custodial setting, from which this person is not permitted to leave at will, by 
order of any judicial, administrative or other public authority”. This covers a myriad of 
forms of placement, including of course detention and imprisonment, but also place-
ment in mental health institutions, welfare institutions, administrative facilities, as well 
as numerous institutions which are not necessarily locked but where there is an implicit 
expectation that you are not allowed to leave.
Case in point, detention of children is often outright outrageous and has nothing to do 
with the children themselves. In two separate contributions spanning two continents, 
Snejana Sulima examines the issue of detention in relationship to migration of children 
towards Europe and Andrea F. Chavarria as it pertains to children and families reach-
ing the United States of America from Central and South America. And to illustrate a 
dimension of how detention affects children in a counterintuitive manner that is often 
not well recognized, Hannah Lynn, Céline Droz and Viviane Schekter show how 
children, while themselves free and pursuing their lives in the community, are deeply 
affected by the incarceration of their parents. These authors provide examples how the 
adoption of good practices in favor of children caught in this predicament by no fault of 
their own can mitigate its effects.

• Throughout this special TCPT special issue there are several contributions that under-
score the importance of recognizing children’s fundamental human rights within the 
framework set out by the United Nations Convention on the Rights of the Child (CRC). 
In particular, CRC art. 37(c) requires that “Every child deprived of liberty shall be 
treated with humanity and respect for the inherent dignity of the human person, and in 
a manner which takes into account the needs of persons of his or her age. (…)”. Jean 
Zermatten, a former Chair of the UN Committee on the Rights of the Child, provides 
a rich historical and panoramic commentary on children’s deprivation of liberty as it 
pertains to the CRC and other pertinent supranational human rights instruments. A more 
focused analysis by Stephanie Rap and Ton Liefaard addresses the central importance 
of the child’s right to information in relationship to the complex and confusing process 
through which children transition when deprivation of liberty is considered an outcome 
option.

• What is the positive value of deprivation of liberty and what alternatives should be con-
sidered? Kristen Hope draws on research carried out in Palestine and how
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non-custodial measures and principles of restorative juvenile justice, such as mediation, 
are put into practice in a jurisdiction in which customary justice co-exists with state 
justice.

• One of the overarching goals of any intervention with children and adolescents who are 
in contact and/or in conflict with the law is to remain focused on ensuring that what is 
implemented favors healthy non-recidivistic pathways. This angle is covered by Ra-
chel Horan who presents the notion of desistance and how the juvenile justice system 
can empirically favor this process of disengaging from future reprehensible behavior, 
ideally without the need to deprive children of their liberty. Finally, Frank DiCataldo, 
Cory Linder, Jaclyn Neddenriep, Maxwell Christensen, Sean Domas and Robert 
Kinscherff examine a small sample of juveniles convicted of homicide in the USA, 
subsequently detained, and released as adults. They find low recidivism rates and sug-
gest that aging out may be a factor, whereas violent behavior during deprivation of 
liberty may be a better predictor of the presence of post-release recidivism.

We do hope that our selection of quality contributions inspires the various professionals of dif-
ferent disciplines active in the field of child protection to consider how the notion of deprivation 
of children’s liberty acts as somewhat of a metaphor. It is a complex issue that requires substan-
tial knowledge of fundamental principles of human rights in general, and of children’s rights 
in particular, to ensure that as few children as possible are deprived of liberty, only for strictly 
defined justifiable reasons and for the shortest period of time. Procedural precautions should 
always be in place to avoid arbitrary and cruel deprivation of liberty of children in situations of 
migration, for no other reason than being on the move unaccompanied or with their families. 
Child-friendly guidelines should underpin how children are treated and lead to dispositions that 
authentically take into account their best interest.
Society as a whole is indebted to all the children who are now adults, as well as prospectively to 
those who will in the future compose the adult portion of society. It is our interest to understand 
that while many children, if not most, may break rules and that some do indeed act in disturb-
ing ways, depriving them of liberty is hardly ever a mature and effective response. Alternative 
community-based measures that nourish the natural development of healthy social trajectories 
and avoid deprivation of liberty serves the common good.
Victor Hugo, the famous French author, once stated: “He who opens a school door, closes a 
prison”. We consider that no doors of institutions that deprive children of their liberty should 
ever be opened, but for the most exceptional and extreme circumstances.
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A GLOBAL STUDY ON CHILDREN 
DEPRIVED OF LIBERTY – CREATING 

AN INTERNATIONAL PRIORITY

Anna D. Tomasi

Anna D. Tomasi

Abstract
Defence for Children International (DCI), together with a coalition of civil society organiza-
tions, called upon the United Nations General Assembly to undertake a Global Study on Chil-
dren Deprived of Liberty in order to comprehensively collect data and statistics from across re-
gions on the number and situation of children in detention; share good practices; and formulate 
recommendations for effective measures to prevent human rights violations against children in 
detention and reduce the number of children deprived of liberty.
The United Nations Secretary General’s Study on Violence against Children (2006) identified 
the dearth of data and information on the numbers of children deprived of liberty and their 
conditions. UNICEF and the United Nations Committee on the Rights of the Child have also 
repeatedly expressed their concern about the lack of statistical data on the treatment of children 
in contact with the law.

Keywords: children; deprivation of liberty; detention; juvenile justice; data collection.
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1. Between Rights and Reality – where the 
differences lie

International human rights law, and in par-
ticular the United Nations Convention on the 
Rights of the Child (CRC), establishes the 
clear obligation for ratifying States to use de-
tention as a last resort, for the shortest period 
of time and to apply measures that are in the 
best interests of the child that aim at reha-
bilitation (art. 40 of the CRC). These obliga-
tions, however, are continuously violated by 
governments around the world. It is estimated 
that over 1,000,000 children are in criminal 
detention worldwide (UNICEF, 2009a). This 
number does not include the many cases that 
remain unreported or the other forms of de-
tention, beyond criminal.
Deprivation of liberty is a broad term and 
would include “any form of detention or im-
prisonment or the placement of a person un-
der the age of 18 in a public or private cus-
todial setting, from which this person is not 
permitted to leave at will, by order of any 
judicial, administrative or other public au-
thority” (UNGA, 1991). It includes police 
custody, remand detention, involuntary hos-
pitalization and institutional custody. It also 
includes children deprived of their liberty by 
private entities that are authorized by public 
officials to exercise powers of arrest or deten-
tion (UNHRC, 2015: 5).
Children are, for instance, detained in the 
context of immigration based on their or 
their parents’ migration status, which clearly 
violates the prohibition on arbitrary deten-
tion. The United Nations Committee on the 
Rights of the Child has explicitly recognized 
that immigration detention of children always 
constitutes a child rights violation, and calls 
on member States to “expeditiously and com-
pletely cease the detention of children on the 
basis of their immigration status” (UNCRC, 
2012). Nevertheless, and increasingly in re-
cent years, governments continue to detain 
migrant children.
Children may also be confined in health care 
institutions, including on the basis of disabil-
ity or in the name of treatment for addiction. 
The vast majority of States have legislation 
in force that permits the detention of children 

for psychiatric health purposes (Hamilton et 
al., 2011: 140). The United Nations Conven-
tion on the Rights of Persons with Disabili-
ties (UNCRPD), however, explicitly reads: 
“the existence of a disability shall in no case 
justify a deprivation of liberty” (UNHRC, 
2015: 11). Furthermore, children who use, or 
are suspected of using, drugs are commonly 
involuntarily confined in “rehabilitation cen-
tres” (UNHRC, 2015: 11).
In the case of criminal detention, the major-
ity of children detained in criminal justice 
systems are in pre-trial detention (UNICEF, 
2009), which contravenes the right to due 
process. In cases where children have been 
sentenced by judicial decision, it is generally 
for petty offences (Office of the SRSG on Vi-
olence Against Children, 2012). Many have 
been arrested and detained for offenses that 
are only a crime when committed by children. 
These “status offenses” include truancy, or 
running away from home. Others have com-
mitted no offense at all, but have been round-
ed up for vagrancy, homelessness, or simply 
being in need of care and protection. Deten-
tion is often completely unnecessary and gen-
erally not the last resort. In addition, alterna-
tives to detention or non-custodial measures 
are not explored (in law or practice).
In all cases, detention is fundamentally harm-
ful for children. It jeopardizes their devel-
opment and consequently that of society. 
Children deprived of liberty are exposed 
to increased risks of violence and abuse by 
police, adult prisoners, prison officials and 
other detained children.  Their civil, politi-
cal, economic, social and cultural rights are 
denied. In addition, conditions of detention 
too often fall below international norms and 
standards. Children can be kept in squalid 
facilities without nutrition or recreation and 
without access to education. Deprivation of 
liberty is not supposed to entail deprivation 
of liberties; human rights are not to be com-
pletely negated (A/RES/45/111), particularly 
if the juvenile justice system aims ultimately 
at social reinsertion, for the child to assume a 
constructive role in society (art. 40(1) of the 
CRC).
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2. Out of (social) sight, out of (political) 
mind?

In the over twenty-five years since the adop-
tion of the UNCRC the issue of child deten-
tion has never been adequately addressed and 
continues to lag behind compared to other 
areas of the international treaty. Detention 
of children is an extremely serious issue, not 
only violating basic international obligations 
(sensu lato), but exposing each and every 
child who is detained, for whatever reason, to 
further human rights violations (sensu stric-
to). With immigration detention currently on 
the rise, there seems to be more regression 
than improvement in the situation.
The fundamental obligations of States un-
der international law have clearly not been 
understood, accepted or acted upon. A clear 
indicator is the number of times States have 
been urged by international human rights 
mechanisms to end inhumane practices that 
constitute per se human rights violations, for 
the use of the death penalty, torture, etc. The 
underlying concern, compared to other situ-
ations (child labour, trafficking, etc.), is that 
children in detention are actually in the “care” 
of the State, so whatever happens behind bars 
is effectively a conscious choice.
The issue of children in detention is not high 
on the social agenda either. What is failed to 
be understood is that child detention is not 
“merely” an issue of international legal ob-
ligations not being fulfilled, but it is also a 
social concern: there is strong evidence that 
detention worsens recidivism rates (UNICEF, 
2009b). While detained, children are exposed 
to increased violence and deprived of educa-
tion, making their future lives outside bars 
even harder. Furthermore, it has been found 
that detention of children increases public ex-
penditure.
Deprivation of liberty of children has short- 
and long-term impact on the child and society 
at large.

3. The (civil society) way forward

States must seriously commit to concrete 
and effective implementation of the human 
rights codified in international human rights 

instruments, primarily the UNCRC in respect 
to children deprived of liberty. States parties 
are required to only use deprivation of liberty 
in conformity with the law, as a measure of 
last resort and for the shortest appropriate pe-
riod of time (art. 40 of the CRC). Measures 
which do not involve judicial proceedings 
must be promoted, such as diversion. Diver-
sion avoids stigmatization and has positive 
outcomes for children and public safety, as 
well as being cost-effective. In cases where 
judicial proceedings are necessary, social and 
educational measures are to be the primary 
option as the “need to safeguard the well-
being and best-interests of the child and pro-
mote reintegration must outweigh other con-
siderations” (UNICEF, 2009b).
To turn human rights into reality we must 
firstly analyze and understand the scope and 
the scale of the problems on the ground. It has 
in fact been officially recognized that there 
is a severe lack of data relating to the situa-
tion of children in detention (UN, 2005: 191; 
OHCHR & UNODC, 2012); and as afore-
mentioned, the general number of reference 
(1,000,000) is not comprehensive or certain. 
On such basis, Defence for Children Interna-
tional (DCI) decided to launch a campaign to 
call upon the members States of the United 
Nations General Assembly (UNGA) to com-
mission the United Nations Secretary-Gener-
al (UNSG) to undertake a Global Study on 
Children Deprived of Liberty (UNGA, 2014).
The Study will take into account deprivation 
of liberty in all its forms, including: children 
in conflict with the law; children confined due 
to physical or mental health or drug use; chil-
dren living in detention with their parents; 
immigration detention; children detained 
for their protection; national security; etc. In 
order to ensure that deprivation of liberty is 
clearly understood and thus effectively used 
as a measure of last resort, there is also criti-
cal need to improve the clarity around key 
concepts which are related to children’s rights 
and deprivation of liberty (such as last resort; 
shortest possible time; best interests of the 
child; access to justice; pre-trial detention; 
diversion; restorative justice; formal and in-
formal justice systems; alternative measures; 
protective measures; age of criminal respon-
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sibility; rehabilitation and reintegration; ad-
ministration detention; inter alia).
The campaign calling for a Global Study on 
Children Deprived of Liberty – having ob-
tained eager and strong support following nu-
merous meetings with the CRC Committee, 
non-governmental organizations (NGOs), 
academics, UN experts and entities, and key 
member States (“the famous four”: Austria, 
Ethiopia, Qatar and Uruguay) – was officially 
launched at the office of the United Nations 
in Geneva in March 2014. The loose group 
of NGOs which launched the campaign, for-
malized into the “NGO Panel for the Global 
Study on Children Deprived of Liberty”.
In June 2014, the NGO Panel (co-convened 
by Defence for Children International and 
Human Rights Watch) organized an expert 
consultation in Geneva to discuss the Study, 
the strategy to have it formally requested 
by the United Nations General Assembly 
(UNGA) and the potential methodology to 
be followed in its realization. Many experts, 
academics, representatives of States took part 
and provided their insight on how to best pro-
ceed.
Two missions (June and October 2014) to 
New York were carried out by Defence for 
Children International (DCI) to lobby State 
representatives in light of the drafting of the 
UNGA child rights resolution which formally 
requested the Study (December 2014).
In September 2015, the UN Secretary Gen-
eral appointed the Special Representative to 
the Secretary General on violence against 
children (SRSG/VAC) to facilitate the initial 
coordination of the Study. The SRSG/VAC 
formed an apposite UN Task Force com-
posed of: the SRSG for children and armed 
conflict; UNICEF; the Office of the High 
Commissioner for Human Rights (OHCHR); 
United Nations Office on Drugs and Crime 
(UNODC). The UN Task Force worked with 
the NGO Panel to galvanize momentum and 
continued support towards the Study and in 
particular the appointment of an Independent 
Expert to lead its realization.
In October 2016, the UN Secretary General 
appointed Professor Manfred Nowak as Inde-
pendent Expert to conduct the Study, with the 
support of an apposite Advisory Board com-

posed of renowned experts in the field of hu-
man rights. The UN Task Force will also con-
tinue to support the realization of the Study, 
as well as the NGO Panel. The Study is set to 
formally commence its implementation phase 
in January 2017 and take approximately two 
years to conduct.
To undertake a Study of such caliber - which 
would comprehensively and scientifically 
analyze the status of the situation of children 
in detention worldwide and consider the good 
practices worth following - will take close co-
ordination with States and other actors, and 
of course financial and human resources. The 
Study does not intend to be an end in itself, 
but rather a starting point: to get the ball roll-
ing on this stagnant and even regressive issue, 
by getting all actors involved and thus plac-
ing child detention on the political and social 
agenda of countries worldwide. Through the 
Study, governments will be able to realize 
and improve their national policies and prac-
tices, while serving the best interests of both 
the child and society at large.
For more information, visit the NGO Panel 
website: http://www.childrendeprivedoflib-
erty.info/
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Abstract
Although a growing body of regulations inspired by the CRC ban children’s detention, an in-
creasing number of data shows that the detention of migrant children is a too frequently privi-
leged solution applied by authorities in European countries. Meanwhile, the procedures meant 
to identify the status of the children on the move (child status – below 18 years old, unaccom-
panied minor, irregular migrant, asylum seeker) are difficult and frustrating.
Based on relevant international and European regulations and on the case-law database of the 
European Court of Human Rights related to detention of migrant children, we aim to emphasise 
the importance of the legal constraining approach when national authorities disregard the hu-
man rights of migrant children. By its role in the legal and procedural harmonisation in the field 
of human rights, the Court can, from Strasbourg, compel the authorities of member states to be 
more efficient in protecting and respecting the rights of migrant children.
Also, based on different legal frameworks, policies and practices, we seek to identify better 
ways to deal with the situation of these children in order to avoid their detention and preserve
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1. Introduction

In Europe the legal framework applied to mi-
gration is designed by three main actors: the 
States, the European Union and the Interna-
tional community. The rights and the limit to 
the rights of migrants are set by domestic law, 
by European directives and by international 
regulations. When it comes to migrating mi-
nors the domestic policies entail two different 
directions, sometimes opposed, depending on 
prioritized domain: childhood or migration. 
If applied policy consider the young migrants 
as children first, based on child-rights princi-
ples promoting their protection, the detention 
is most likely to be excluded. If the status of 
“migrant” is preferred, often at the expense 
of the childhood status, the approach to the 
children’s liberty become more restrictive 
including the possibility to apply a detention 
regime to the minors. Yet, the retention of mi-
grants in closed facilities, the “camp” (Biet-
lot, 2005), induces the stigmatisation against 
the “normality”, and has as a consequence the 
association of the immigration with crimi-
nality. Furthermore, the detention becomes 
a common element of the politics applied 
to migrants and can induce a predominantly 
negative perception on migration.
In line with the European Convention of Hu-
man Rights (ECHR) the legality of the con-
finement of the person has to be as soon as 
possible controlled by a judge who will de-
cide the immediate release of the person if 
the detention appears to be illegal.  When 
the State’s Court does not succeed to protect 
the individual’s liberty the European Court 
of Human Rights (ECtHR) can interfere by 
responding to the applicant’s individual re-
quest. This human rights control jurisdiction 
has a dual role. On the one hand, the Euro-
pean Court forces the domestic authorities 
to stop the violation of human rights of the 
applicant(s). Beyond the individual impact, 

the State will be warned about its attitude in 
similar circumstances in order not to be con-
demned again. On the other hand, by a more 
general effect, the jurisprudence from Stras-
bourg can influence in a favourable manner 
the policies applied to migrants, in line with 
the principles of their human rights protec-
tion. In case-law related to children the Court 
recalls all the time that the extreme vulner-
ability of a child is a paramount consideration 
and must take precedence over the status as 
an illegal alien. Therefore, under the influ-
ence of the Court the States are encouraged 
to have a more active role by implementing 
positive measures for these children. Overall, 
the implication of the European Court in pro-
tecting migrant children’s rights by the force 
of legal constraint could influence the politics 
of control over children migration in Europe.
After unfolding the living reality of migrant 
children on the bases of reports released by 
several NGOs, agencies or international or-
ganisations (I), we review the international 
regulations which proclaim the principle of 
non-detention of migrant children (II). Fur-
thermore, we explore the European regula-
tions applicable to these children and the reac-
tions of the European Court of Human Rights 
(ECtHR) when they claim violations of their 
rights, as protected by the European Conven-
tion of Human Rights (III). Finally, based on 
the data presented and on the interpretation 
of legal regulations by several organisations 
specialised in dealing with the problems of 
migrating children, we examine which could 
be the best practice in solving their problems, 
avoiding the detention (IV).

I – Living reality of migrant children ar-
riving in Europe
The context of children migration includes 
various situations: unaccompanied migrant 
children, children with families, asylum seek-
ing and refugee children, and also children

the possibility to be properly received and efficiently integrated in host European societies ac-
cording to child’s rights incentives.

Keywords: Children’s Rights, migration, child detention, European Law, European Court of 
Human Rights, Europe.
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whose parents are seeking asylum or are ref-
ugees. The presence of a child in a country 
without a legal status does not justify his/her 
detention. Unfortunately, in Europe, the cases 
of de facto migrant children detention are le-
gion, in both transit and destination countries.
The EU acquis on asylum and return sets spe-
cific standards concerning detention of chil-
dren, which can be applied only as a solution 
of last resort, when other possibilities aren’t 
sufficient. In practice, however, children, 
whether accompanied or not, are detained 
to prevent unauthorised entry or to facilitate 
their removal, sometimes in accommodations 
that are not equipped to cater to their needs 
(FRA, 2016). The use of detention can occur 
in various situations, at different times dur-
ing legal procedures: while entering the bor-
ders, after the refusal of asylum seeker status, 
when the minor falls into irregular status, in 
case of delinquency, even if only presumed.
When the status of the whole family is in 
question, the particular treatment of the child 
should be addressed through a child-protec-
tion lens. Even if the ultimate decision is the 
deportation of the parents because of their mi-
gration status, the decision involving children 
should not have a punitive approach (Cerna-
das, 2015). In the cases of asylum seekers, the 
courts assess whether or not the state authori-
ties could apply a less radical measure as an 
alternative to deprivation of liberty. Yet, all 
too often, refugee children, asylum seekers or 
irregular migrants are put in detention. The 
decision to detain children in these situations 
is based solely on their own migratory status 
or the similar status of their parents, in condi-
tions of arbitrary detention.
Several NGOs and international organisations 
have often raised awareness on the tendency 
of European countries to detain unaccompa-
nied migrant children and children with their 
parents in detention. Researching for more 
than ten years the situation of migrant chil-
dren in Europe and beyond, Human Rights 
Watch has documented serious violations of 
children’s rights arising from immigration 
detention of children (HRW, 2016a). Main-
ly, violations are due to the arbitrary deten-
tion, frequently with adults, being subjected 
to brutal treatment by authorities, and poor 

conditions of detention. Recently, they found 
unaccompanied children facing routine and 
arbitrary detention in spite of the internation-
al law, the binding European directives and 
national law, according to which the deten-
tion of unaccompanied children can be used 
only as a measure of last resort, in excep-
tional circumstances, and for the shortest ap-
propriate period (HRW, 2016b). For instance, 
the protective measure of detention of these 
children while awaiting transfer to a shelter 
is accepted by Greek law for 25 days, and up 
to 45 days under very limited circumstances. 
Yet children are frequently detained for much 
longer than that. Moreover, in detention fa-
cilities they face unsanitary and degrading 
conditions and abusive treatment, including 
detention with adults and ill-treatment by po-
lice. Also, the children are not provided with 
critical care and services (medical treatment, 
psychological counseling, and legal aid in a 
language they understand) (HRW, 2016b). 
Greece, which is one of the major gateways 
for migrants entering the EU, has particularly 
bad conditions for migrant children (HRW, 
2008). In these conditions, children can 
spend months in detention centres, often with 
unrelated adults, in unacceptable conditions, 
as qualified by the Committee for the Preven-
tion of Torture (CTP, 2016).
The comparative report released by the Euro-
pean Union Agency for Fundamental Rights 
in 2010 also revealed sometimes difficult con-
ditions for accommodating minors in several 
EU member states. The type of accommoda-
tion varied: some lived in open accommoda-
tion centres for asylum seekers or in closed 
centres providing protected care; others lived 
in residential care centres for local children, 
in foster care or, in the case of older children, 
in semi-independent accommodation; some 
others were placed (in Netherlands) in deten-
tion facilities or ‘protected reception’, which 
was considered child-appropriate by some of 
the adult respondents (FRA, 2010).
In Malta, for instance, although according to 
government policy asylum-seeking children 
are to be placed in special, separated residen-
tial centres, in practice, when their age is dis-
puted, these children may remain for months 
in overcrowded and unsafe adult detention
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centres because of the very long procedures 
(FRA, 2010). In this country, the migration 
policy leads automatically to the detention of 
irregular incomers, including children (FRA, 
2010). Here, authorities have the habit of 
presuming that anyone who is not ‘visibly’ a 
child, meaning anyone who looks older than 
circa 12, is an adult. Consequently, migrants 
claiming to be children must go through a 
prolonged age determination process, being 
locked up in an adult jail for weeks or months 
while the proceedings unfold. In those inap-
propriate detention facilities, children may be 
exposed to violence or exploitation (Farmer, 
2013).
In France, in some cities where shelter space 
was overcrowded, and it was inappropri-
ate that children share accommodation with 
adults, separated children ended up living in 
streets. In these situations, an NGO sent ‘pre-
vention teams’, usually by night, to offer pro-
tection to those children found roaming the 
streets (FRA, 2010).
According to the Social Welfare Services 
of Cyprus, unaccompanied children have to 
be placed either in relevant institutions or in 
foster accommodation. But, according to the 
NGO respondents, separated asylum-seeking 
children are accommodated in shelters only 
in exceptional circumstances and they are 
never placed with foster families, as they are 
considered ‘too old’. In these circumstances, 
they have no choice but to find private ac-
commodation, which is frequently deficient 
(FRA, 2010).
Recently, the United Kingdom (UK) House 
of Lords Committee Report on ‘Children in 
crisis: unaccompanied migrant children in 
the EU’ (2016) reveals evidence suggesting 
that “a number of underlying, cross-cutting 
problems affect unaccompanied migrant chil-
dren” facing “a culture of disbelief and suspi-
cion” in Europe. As to their accommodation, 
the report notices that “even when they have 
been correctly identified, unaccompanied 
migrant children may be accommodated in 
inappropriate, squalid facilities, amounting 
in effect to detention”. Many times children 
have been found classified as adults in UK 
detention, based on the person’s appearance. 
Some of them were being held in detention 

centres for months, in conditions they de-
scribe as ‘distressing’ and ‘scary’. Based on 
examples driven from Bulgaria, Cyprus, Es-
tonia, France, Germany, Greece, Hungary, 
The Netherlands, Poland, Slovenia, Sweden 
and the UK, the report assesses that the recep-
tion conditions “often include detention reg-
istration and identification” (House of Lords 
European Union Committee, 2016).
All these data indicate a deepening cleavage 
between the European countries’ declarative 
subscription to the children’s rights, without 
discrimination, and the reality lived by im-
migrant children that are very often confront-
ed with the violation of their rights in these 
countries being incarcerated without guilt.

II – The principle of non-detention of mi-
grant children
Under the impetus of 1951 Geneva Refugee 
Convention, penalties must not be imposed 
on the refugees who, coming directly from 
territory where their life or freedom is threat-
ened, enter the territory without authorisa-
tion, if they present themselves without delay 
to the authorities and show good cause for 
their illegal entry or presence (Article 31). 
The non-detention of migrant children is one 
essential principle which must drive every 
migration policy with the aim to adjust it to 
the standards of the child’s rights based ap-
proach. This principle is an essential standard 
for all cases, requiring, conversely, the adop-
tion of special protective measures according 
to the vulnerable position of these children 
(UNICEF, 2012: § 93), it is a valid princi-
ple both for unaccompanied children and for 
children migrating with their parent(s). Some 
states’ authorities erroneously argued that, to 
preserve family unity, children could be de-
tained along with their parents. According to 
a correct interpretation of the Convention on 
the Rights of the Child (CRC, 1989) and its 
principles – best interest of the child, family 
unity, and non-detention – this type of situa-
tion must lead to releasing the entire family 
and, if necessary, housing all its members in 
social protection open centres, which are not 
locked facilities (UNICEF, 2012, OHCHR, 
2010, Special Rapporteur, 2009, 2012). On 
the contrary, the interpretation of the Article
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18 of the CRC in relation to the migrant chil-
dren’s situation leads to recognise the member 
States’ obligation to ensure the establishment 
of institutions, facilities and services adjusted 
to the care of those children. Moreover, main-
taining children in detention with their par-
ents on the premise of favouring family unity 
violates the principle of the best interest of 
the child, principle which must prevail and 
be utilized as the key evaluation tool in all 
decisions affecting migrant children (Special 
Rapporteur, 2012).
Within the framework of Juvenile Justice, the 
Article 37 (b) of the CRC allows the deten-
tion of children, but exclusively as a measure 
of last resort and for the shortest appropriate 
period of time. This article is applicable only 
in those cases where the minor has commit-
ted a criminal offence, and not an adminis-
trative transgression such as irregular migra-
tion. Consequently, the detention of children 
on the sole basis of migration status is not in 
accordance with the CRC (CRC Committee, 
2012: 22). In the same spirit, the European 
Committee for the Prevention of Torture and 
Inhuman or Degrading Treatment or Punish-
ment (CPT) argued that the status of irregu-
lar migration of a child cannot, or very rarely 
could, justify his/her deprivation of liberty. 
Therefore, the lack of resident status, being 
unaccompanied or separated, cannot justify 
child detention (CPT, 2009). The depriva-
tion of liberty encompasses placement of a 
child in any custodial settings from which 
s/he is not permitted to leave. In 2012, Jean 
Zermatten, then Chair of the Committee of 
the Rights of the Child, underscored that the 
rights of all children could only be ensured if 
children were respected as full and independ-
ent rights-holders, regardless of circumstanc-
es and status (Committee on the Rights of the 
Child, 2012).
In all the circumstances we reviewed, States 
are urged to ensure a rights-based approach 
for both unaccompanied and accompanied 
children and to mobilise the essential child 
protection system. The International Deten-
tion Coalition (IDC) promotes models of 
alternative measures to detention of migrant 
children that are in line with the CRC. These 
measures involve “preventive procedures and 

legislation, child rights and needs based as-
sessment and referral procedures, timely and 
rights-based case-management procedures; 
regular, periodic reviews of the situation of 
children in migration accommodation; safe-
guard against abuse and access to complaint 
and remedial mechanisms in instances where 
such occurs; and defined case-processing 
timelines that ensure resolution within a rea-
sonable duration” (IDC, 2016).

III – The European legal enforcement
Although according the European Conven-
tion on Human Rights (ECHR) the liberty of 
the person is a general principal and a bind-
ing rule for member states, it comprises a 
list of grounds for the legal limitation of the 
persons’ liberty (Article 5 § 1). Based on the 
interpretation of Article 5 (1) f, the Conven-
tion allows the lawful arrest or detention of 
the person “against whom action is being 
taken with a view to deportation”, facilitat-
ing this way the removal of an unauthorized 
person. Nevertheless, under the EU law, the 
overarching principle is that the detention of 
persons seeking international protection and 
of those into pending return procedures must 
be necessary (FRA, 2015). In order not to be-
come arbitrary, the detention has to be mo-
tivated and the detainee must be offered the 
access to speedy judicial review.
At the EU level, several binding norms estab-
lish the framework of legality regarding the 
persons on the move in Europe and regulate 
the possibility to limit their freedom (II.1). 
By interpreting the European Convention of 
Human Rights (ECHR) in cases related to the 
detention of migrant minors, the European 
Court of Human Rights (ECtHR) ascertained 
in many occasions the violation of the rights 
of these children (II.2).

III.1. European Law
As interpreted by the Strasbourg Court, the 
difference between “deprivation of liberty” 
and “restriction on freedom of movement” 
is one of degree or intensity and not of na-
ture or substance (ECtHR, Guzzardi v. Italy, 
1980). In the Reception Conditions Directive 
(2013/33/EU), the “detention” is character-
ized as the “confinement of an applicant by 
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[an EU] Member State within a particular 
place, where the applicant is deprived of his 
or her freedom of movement” (Article 2 (h)). 
In any case, the detention must be a last resort 
and all alternatives must be exhausted first, 
unless such alternatives cannot be applied ef-
fectively in every individual case (Article 8 
(2) of the revised Reception Conditions Di-
rective (2013/33/EU), Article 15 (1) of the 
Return Directive (2008/115/EC)). Therefore, 
detention can be applied only after the careful 
consideration of all possible, less constrain-
ing alternatives. The states have to lay down 
rules for measures alternative to detention 
into national law (Article 8 (4) of Reception 
Conditions Directive). Such possible alterna-
tive measures include: reporting obligations 
at regular intervals to the police or immigra-
tion authorities; surrender the passport or 
travel document; respecting residence re-
quirements (living and sleeping at a particu-
lar address); release on bail with or without 
sureties; guarantor requirements; release to a 
care worker support or under a care plan with 
community care or mental health teams; elec-
tronic monitoring by tagging (FRA, 2015). 
Although measures alternative to detention 
do involve restrictions on the freedom of 
movement, they are far less constraining than 
detention.
Several provisions contain specific rules for 
minors, which, in the sense of European law, 
are considered to be “vulnerable persons” 
(Article 9 of the Return Directive (2008/115/
EC); Article 11 of Reception Conditions Di-
rective (2013/33/EU)). They can only be de-
tained as a measure of last resort and all nec-
essary efforts must be made in order to release 
and place them in accommodations which are 
suitable for them. Detention is an exception 
for unaccompanied minors seeking asylum 
and must not be applied in prison accom-
modations. EU laws also set some minimum 
standards regarding the accommodation. 

The Qualification Directive on the refugees 
(Council Directive 2004/83/EC, article 30) 
and the Reception Conditions Directive on 
asylum seekers (Council Directive 2003/9/
EC, article 19) stipulate that unaccompanied 
children have to be placed either with adult 
relatives, a foster family, in specialized cen-
tres for minors or in other suitable accommo-
dation facilities for children. Moreover, the 
child must be put in the position to express 
his/her view regarding the choice of place-
ment and the expressed opinion has to be tak-
en into account (Council Directive 2004/83/
EC, article 30). Overall, the EU laws encour-
age member states not to put migrant children 
behind bars and to use legal possibilities al-
ternative to detention, taking into account the 
best interests of the child.
Nevertheless, as it was fairly observed, the 
European asylum framework is unfair in sev-
eral respects. It disproportionately burdens 
some EU states, such as Greece, which are of-
ten those with the lowest capacity to receive 
and process asylum seekers, while allowing 
others such as the Czech Republic, Baltic 
States, Slovenia and others1 to largely avoid 
responsibility. The applicable Dublin regula-
tions should be replaced with ways to share 
responsibility equitably among EU members 
(Bochenek, 2016a; Guild et al., 2015).

III.2. The legal constraint of the European 
Court of Human Rights
Under the ECHR, the place, regime and con-
ditions of detention of the person must be 
appropriate, otherwise they may raise an is-
sue under Articles 3, 5 or 8. The Court will 
look at the individual features of the con-
ditions and their cumulative effect. This 
includes, among other elements: where 
the individual is detained (airport, police 
cell, prison); whether or not other facilities 
could be used; the size of the containment 
area; whether it is shared and with how many

1 According to the Eurostat the distribution of asylum seekers across the EU is highly uneven, see Eurostat news release 
112/2015, 18 June 2015. As to the applicants considered unaccompanied minors in the EU Member States the highest number 
was registered, in 2016, in Germany (with almost 36 000 unaccompanied minors, or 57% of all those registered in the EU 
Member States), followed by Italy (6 000, or 10%), Austria (3 900, or 6%), the United Kingdom (3 200, or 5%), Bulgaria (2 
750, or 4%), Greece (2 350, or 4%) and Sweden (2 200, or 3%). In contrast, the States which recorded the least share in all 
minor applicants in the EU are Spain (0.7%),  Lithuania (0.6%), Latvia, Poland (2.4%), France (3.1%), and zero or no data from 
Czech Republic or Estonia (Eurostat, 2017). See Eurostat news release 80/2017, 11 May 2017.
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other people; availability and access to wash-
ing and hygiene facilities; ventilation and ac-
cess to open air; access to the outside world; 
and whether the detainees suffer from ill-
nesses and have access to medical facilities. 
An individual’s specific circumstances are of 
particular relevance, such as if he or she is a 
child, a survivor of torture, a pregnant wom-
an, a victim of trafficking, an older person or 
a person with disabilities.
A large number of judgments deal with the 
lawfulness of the detention of migrants in 
general and of children in particular. Such de-
tention will be lawful where a removal pro-
cedure is pending against adult migrants. If 
the removal proves to be impossible, the de-
tention can no longer be justified (Sicilianos, 
2015).
Many times, Strasbourg judges interpreted 
children’s detention from the perspective of 
the inhuman or degrading treatments, finding 
the violation of Article 3 of the ECHR, pro-
hibiting torture and the inhuman or degrading 
treatment. For instance, the Court qualified 
the detention of a five-year old Congolese 
child for two months in a transit center for 
adults run by the Aliens Office near Brussels 
airport as an inhuman and degrading treatment 
(Mubilanzila Mayeka and Kaniki Mitunga v. 
Belgium, 2006). The Court found that “the 
measure taken by the Belgian authorities had 
been far from adequate in view of their obli-
gation to take care of the child” and observed 
that “the conditions of detention had caused 
the child considerable distress” and that “the 
authorities who had detained her could not 
have been unaware of the serious psychologi-
cal effects that her detention in such condition 
would have on her”.
The European Court accepts the possibility to 
detain a child for reasons of migration con-
trol, but only if the deprivation of liberty can 
be proved necessary (Muskhadzhiyeva e. a. 
v. Belgium, 2010). In the exceptional cases 
when children are located in a facility for 
families or unaccompanied children, those 
facilities should be designed in order to cater 
to their specific needs (CPT, 2009; Kanaga-
ratnametalii v. Belgium, 2011). The place-
ment of migrant children in detention should 
not be a punitive or a disciplinary measure, 

and must be addressed from the approach of 
the child protection. The facilities should be 
coordinated by inter-institutional agencies, as 
well as staff trained in children’s rights, with 
a specific mandate for child protection, not 
security guards or immigration authorities 
within the migration control system.
Other cases concern the particular conditions 
in which minors are held in detention centers. 
The extremely vulnerable individual situa-
tion in the case of Rahimi v. Greece (2011) 
made the Court find that the applicant’s con-
ditions of detention were as serious as to be 
considered an affront to human dignity. In 
this case, the Court had to assess the pres-
ence of a degrading treatment, in spite of the 
brief period of detention (two days). In the 
same case, the applicant alleged the lack of 
information on the reasons for his arrest and 
of any remedies in that connection. The Court 
found the violation of Article 5 § 1 (right to 
liberty and security) of the ECHR. The Greek 
authorities had given no consideration to the 
best interests of the applicant as a minor and 
had not explored the possibility of replacing 
detention with a less drastic measure. In ad-
dition, the Court found a violation of Article 
5 § 4 (right to have lawfulness of detention 
decided speedily by a court).
The administrative detention of children in 
the context of deportation procedures against 
their parents, in France, led to the conviction 
of French authorities in five recent cases in 
2016 (A.B. and others v. France; A. M. and 
Others v. France; R.C. and V.C. v. France; 
R.K. and others v. France; R.M. and Others 
v. France). The Court found that “given the 
child’s age and the duration and condition of 
his detention in the administrative detention 
centre, the authorities had subjected him to 
treatments which had exceeded the thresh-
old of seriousness required by Article 3”. 
The children were de facto deprived of their 
liberty facing administrative detention. The 
Court observed that the authorities did not 
take all the necessary steps to enforce the re-
moval measure as quickly as possible. There 
had been a violation of Article 5 § 1 (right to 
liberty and security) and a violation of Article
5 § 4 (right to speedy review of the lawful-
ness of detention) in respect of the applicant’s
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child, as well as a violation of Article 8 (right 
to respect for private and family life) in re-
spect of both the children and their parents.

IV – Possible approaches to migrant chil-
dren in line with children-rights based per-
spective
Based on the child’s best interest principle, 
in 2013, the UN Committee on the Rights of 
the Child urged states to “expeditiously and 
completely cease the detention of children 
on the basis of their immigration status” (UN 
Committee on the Rights of the Child, 2013).
In November 2016, the 10th European Forum 
on the rights of the child organized by the Eu-
ropean Commission addressed the protection 
of children in migration, looking at the exist-
ing tools and mechanisms, gaps and possible 
solutions. The same year, the Joint statement 
from 78 organisations active in the field of 
children’s rights assessed that children repre-
sent a significant proportion of migrants and 
refugees. In 2016, at least 1 in 3 people arriv-
ing to Greece by sea were children and the 
number of unaccompanied children arriving 
to Italy has doubled compared to 2015 (Joint 
statement from 78 organisations, 2016). Yet, 
too little attention was paid to their needs. 
The effectiveness of responsiveness depends 
also on the capacity of the State’s authorities 
to systematically tackle the best interests of 
those children and their specific needs. How-
ever, if a detention measure is ordered based 
upon the migration circumstances of an unac-
companied child, the decision should be ad-
opted within the framework of legal due pro-
cess. The due process of law should be guar-
anteed to migrant children both de jure and 
de facto in all decisions (border admission, 
deportation or repatriation, detention or alter-
native measures and so on). In this regard, the 
OHCHR (2010) has stated, that with respect 
to border control, orders for return, or access 
to social services, decisions should not be 
reached without consulting the affected chil-
dren in line with their right to be heard and 
participate. Children should also be able to be 
heard in a variety of judicial or administrative 
settings related to their migration status. The 
irregularity of their journey should not limit 
their right to participation, on the contrary, 

their voices must be considered (Bochenek, 
2016b).
Also, all the other guarantees should be avail-
able for migrant children: the right to be in-
formed of all matters concerning their rights, 
migration procedures and safeguards; the 
right to an interpreter; the right to access jus-
tice and effective remedies, in both adminis-
trative and judicial procedures; and the right 
to free legal and consular assistance (CRC 
Committee, 2005: §21, 33-37). Addressing 
the major gaps between, on the one hand, mi-
gration policies and legislation, and, on the 
other, the obligations deriving from CRC, one 
of the key challenges is to introduce correctly 
the CRC principles into migrations policies 
and programmes applied to children in this 
situation (Cernadas, 2015). Governments 
should establish and employ true alternatives 
to detention in order to avoid the deprivation 
of liberty of children (Bochenek, 2016b).
According to the Recommendations of the 
Committee on the Rights of the Child in the 
context of migration (2012), the migrant 
child should be approached first and fore-
most as a child, whatever the condition he or 
she may find himself or herself in. Based on 
CRC principles, the Committee reiterates the 
following needs for States in addressing the 
children affected by migration: to conduct 
individual assessments and evaluations of 
the best interests of the child at all stages of 
decisions on any migration process affecting 
children, and with the involvement of child 
protection professionals, the judiciary as well 
as children themselves; children should not 
be criminalized or subjected to punitive mea-
sures because of their or their parents’ migra-
tion status, therefore, States should expedi-
tiously and completely cease the detention of 
children on the basis of their immigration sta-
tus; States should adopt alternatives to deten-
tion that fulfill the best interests of the child, 
along with their rights to liberty and family 
life through legislation, policy and practices 
that allow children to remain with family 
members and/or guardians if they are present 
in the transit and/or destination countries and 
be accommodated as a family in non-custo- 
dial, community-based contexts while their 
immigration status is being resolved; in any
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instance where a child is nevertheless de-
prived of liberty, States are urged to impose 
such measure for the shortest time and in con-
ditions that meet, at least, the minimum stan-
dards of detention as set out in human rights 
law. This includes ensuring a child-friendly 
environment; separation from adults who are 
not the child’s parent or guardian; child pro-
tection safeguards; independent monitoring. 
In light of the concerns for the situation of 
child migrants going missing or unaccounted 
for from reception centres and/or other equiv-
alent facilities, States should ensure concrete 
guidelines for reception centre procedures/
facilities and conditions which are in full ac-
cordance with the Convention and the United 
Nations Guidelines for the Alternative Care 
of Children (Committee on the Rights of the 
Child, 2012).
Based on three fundamental principles an-
chored in the CRC – primary approach to mi-
grant children as children; the best interest of 
the child in any action concerning the child; 
the liberty of the child as a fundamental hu-
man right – the International Development 
Coalition (IDC) has developed a model for 
preventing the immigration detention of chil-
dren. The consideration of these principles 
regarding the migrant children shifts the fo-
cus from the state’s right to supervise the free 
movement of the people within its territory to 
the rights of refugee, asylum seeker and irreg-
ular migrant children to be free from the risk 
of being incarcerated due to the state’s desire 
to control migration. The five-step Child sen-
sitive Community Assessment and Placement 
model upholds states’ interests to manage mi-
gration, while recognising the value of child 
liberty as a part of the best interest of the child 
(Corlett, 2013). It provides a decision-mak-
ing model for governments, NGOs and other 
stakeholders to prevent detention by taking 
five steps: prevention, assessment and refer-
ral, management and processing, reviewing 
and safeguarding, and case resolution.
Step 1: Prevention: is a presumption against the de-
tention of children. It applies prior to the arrival at a 
state’s territory of any children who are refugees, asy-
lum seekers or irregular migrants.
Step 2: Assessment and Referral: takes place within 
hours of a child being discovered at the border of, or 
within, a state’s territory. It includes screening the in-

dividual to determine age, the assignment of a guard-
ian to unaccompanied or separated children, the allo-
cation of a caseworker to children who are travelling 
with their families, an initial assessment of the child or 
family’s circumstances, strengths and needs, and the 
placement of the child or family into a community set-
ting.
Step 3: Management and Processing: is the substan-
tive component of the child-sensitive assessment and 
placement model. It involves ‘case management’, in-
cluding an exploration of the migration options avail-
able to children and families, a ‘best interests’ deter-
mination, and an assessment of the protection needs of 
children and/or their families.
Step 4: Reviewing and Safeguarding: involves ensur-
ing that the rights of children and their best interests 
are safeguarded. It includes legal review of decisions 
already taken regarding children and their families – 
including decisions about where they are accommo-
dated and about their legal status. It also includes an 
opportunity for states to review the conditions tied to 
the child or family’s placement in the community fol-
lowing a final immigration status decision.
Step 5: Case Resolution: is the implementation of sus-
tainable migration solutions.
Source: International Detention Coalition (2012). Cap-
tured Childhood. Introducing a new model to ensure 
the rights and liberty of refugee, asylum seeker and 
irregular migrant children affected by immigration 
detention. Available on line at: http://idcoalition.org/
wp-content/uploads/2012/03/Captured-Childhood-
FINAL-June-2012.pdf
As we can see all proposed solutions high-
light the importance of child rights based 
approach to migrant children avoiding their 
detention.

2. Conclusion

How to reconcile the States’ objective of mi-
gration control with the human rights of mi-
grants? Guided by the principles and obliga-
tions of the CRC, when addressing the mi-
grant children’s issues the states are obliged 
to consider them first and foremost as chil-
dren and then as migrants. Therefore, states’ 
authorities are compelled to have an active 
role in designing legal measures to avoid mi-
grant children’s detention and always decide 
in line with the best interest of the child. This 
approach entails the inclusion of alternative 
measures to detention, which must be imple-
mented effectively. If ultimately, in the case 
of unaccompanied children, the proven best 
interest of the child is his or her accommoda- 
tion, than it is essential that the child is shel-
tered in a place that has adequate conditions
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for carrying out this purpose.
The State sentenced by the ECtHR is con-
strained to apply the decision entirely. Conse-
quently, one the one hand, the local authori-
ties have to solve the personal situation of the 
applicant(s), by taking every necessary meas-
ure in order to end the violation of his or her 
rights. On the other hand, the state must have 
an active role, by crafting the necessary legal 
or procedural mechanisms which will lead to 
the further respect of the persons in the simi-
lar situation within its territory. Otherwise, 
the state can be subjected to another convic-
tion for the same reasons, due to structural, 
legal or procedural problems.
The legal control assumed by the ECtHR 
can act as a powerful coercion in crafting 
politics applied to migrant children. Under 
its influence the ‘control apparatus’ over the 
migrants’ life would be more attentive to chil-
dren rights perspective.
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Abstract
This article describes the legal situation of accompanied and unaccompanied children arriving 
in the United States and how U.S. government agencies respond. There are significant concerns 
related in particular to high levels of detention of minors. Despite well-documented evidence 
that the detention of children has a negative impact on them, the government continues the 
harmful practice of detaining children. Additionally, this article reports how the government re-
peatedly fails to comply with its legal obligations. The government continues to assert its right 
to detain children. This article also addresses the need to provide a fair and just legal process 
for children, including providing legal representation. The government is not obligated to pro-
vide lawyers to children who are in removal proceedings. Often, children end up representing 
themselves in adversarial court hearings, which severely affects their chances of succeeding in 
court. This article further explains how continuous advocacy and litigation by the legal com-
munity and human rights organizations is essential in ending the practice of family detention 
and inhumane treatment of children.
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1. The Treatment of Children Detained 
by United States Immigration Authorities 
and the Consequences and Challenges

Many organizations and individuals have 
been highly critical of the United States gov-
ernment and how it has handled the treatment 
of children detained by its immigration au-
thorities. Detaining children in jail-like con-
ditions is mentally and physically damaging 
to them. Additionally, they are faced with 
many challenges, including a lack of legal 
representation.

2. Children Arriving in the United States 
and the Government’s Role

There are various agencies within the De-
partment of Homeland Security (DHS) that 
handle the apprehension, processing, and 
repatriation of a child. (Kandel, 2016) The 
Department of Health and Human Services 
(HHS) handles the care and custody of an 
unaccompanied child. (Kandel, 2016) The 
Executive Office for Immigration Review 
(EOIR), which is part of the United States 
Department of Justice (DOJ) conducts immi-
gration removal proceedings. (Kandel, 2016)
The Surge. In the summer of 2014, referred to 
as the “surge”, tens of thousands of children 
and families originating from Mexico and the 
Northern Triangle of Central America - El 
Salvador, Guatemala, and Honduras - were 
arriving in the United States each month. 
(Barrack, 2016) In fiscal year 2014, 52,000 
unaccompanied non-citizen children and 
68,000 family units from Central America 
crossed into the United States from Mexico. 
(Cassidy & Lynch, 2016) Most unaccompa-
nied children and families who were arriving 
in the United States were from the Northern 
Triangle, where high rates of violence and 
homicide have prevailed in recent years and 
economic opportunities became increasingly 
scarce. (Restrepo & Garcia, 2014)
Even though the number of unaccompanied 
children apprehensions dropped in the fiscal 
year 2015, at the beginning of the fiscal year 
2016, there was an increase in the number of 
unaccompanied children apprehended along 
the southern border in comparison to the 

same time period from the previous before. 
(Manuel & Garcia, 2016) The government’s 
reaction to these influxes has had a negative 
impact on detained children.
The Flores Settlement. The 1997 Flores Set-
tlement regulates the treatment and condi-
tions of minors in federal immigration cus-
tody. (Flores v. Reno, 1997) Under the agree-
ment, all minors in immigration custody shall 
be treated with dignity, respect, and special 
concern for their particular vulnerability as 
minors. (Flores v. Reno, 1997) Each detained 
minor shall be placed in the least restrictive 
setting appropriate to the minor’s age and 
special needs. (Flores v. Reno, 1997) With 
limited exceptions, a minor shall be released 
from custody without unnecessary delay. 
(Flores v. Reno, 1997)
How a child is treated at the time of appre-
hension depends on what country the child 
is from and whether the child is unaccompa-
nied. If a child is from a contiguous country 
–- Mexico or Canada –- the DHS officer will 
screen the child to determine if he or she can 
make independent decisions, is a victim of 
trafficking, or fears persecution in his or her 
home country. (American Immigration Coun-
cil, 2015) If none of the conditions apply, the 
officer will return the child back to his or her 
home country. (American Immigration Coun-
cil, 2015)
When a child from a non-contiguous country, 
such as El Salvador, Guatemala, or Honduras, 
is apprehended at the border, the immigra-
tion officer will make the determination as to 
whether the child is an unaccompanied alien 
child (UAC). Pursuant to section 462 of the 
Homeland Security Act of 2002, as amended, 
an unaccompanied alien child, is defined as a 
person who:
1. is under the age of 18;
2. lacks lawful immigration status; and
3. either (1) has no parent or legal guardian 
in the United States or (2) has no parent or 
legal guardian in the country who is available 
to provide care and physical custody of the 
child. (Homeland Security Act of 2002)
If a child is determined to be a UAC, the child 
is transferred from the Department of Home-
land Security (DHS) custody to Department 
of Health and Human Services (HHS), Office
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of Refugee Resettlement (ORR) custody. 
(Manuel & Garcia, 2016) The child must be 
transferred within 72 hours of apprehension. 
(8 U.S.C. § 1232(b)(3)) ORR is then respon-
sible for the custody and care of the child until 
he or she can be released to a family member 
or other individual or organization while the 
child’s court proceedings go forward. (Amer-
ican Immigration Council, 2015) By law, the 
UAC must be placed in the least restrictive 
setting that is in the best interest of the child. 
(8 U.S.C. § 1232(c)(2)) Majority of the unac-
companied children are cared for through a 
network of state-licensed ORR-funded care 
providers. (U.S. Department of Human and 
Health Services, 2016)
If a child arrives in the United States with a 
parent or guardian, the child is considered 
accompanied. (American Immigration Coun-
cil, 2015) If a child is considered accompa-
nied, then DHS retains custody of that child. 
(American Immigration Council, 2015) In 
such cases, the child may be detained by 
DHS in a family detention center. Following 
the “surge” in the summer of 2014, DHS Sec-
retary Jeh Johnson stated that families would 
be detained in order to deter others from com-
ing to the United States. (U.S. Department of 
Homeland Security, 2014)
The treatment of detained children has been a 
subject of controversy for years and progress 
has been slow. After the Flores Settlement, 
the former immigration agency, Immigra-
tion and Naturalization Service (INS), did 
not immediately comply with the terms of 
the agreement. (Human Rights First, 2016) It 
wasn’t until 2003 when the ORR assumed re-
sponsibility for the care and custody of unac-
companied children that visible changes were 
implemented. (Human Rights First, 2016) 
The changes were only possible after years 
of advocacy by human rights organizations, 
religious organizations, and political leaders. 
(Human Rights First, 2016)

3. Family Detention Centers

Licensing Issues. Today, accompanied chil-
dren continue to be detained in family deten-
tion centers despite the mounting evidence 
that detaining children is a harmful practice. 

(Talbot, 2008) There are currently three fam-
ily detention centers: Berks Family Residen-
tial Center in Berks County, Pennsylvania 
(Berks), Karnes Residential Center in Karnes 
City, Texas (Karnes) and South Texas Family 
Residential Center in Dilley, Texas (Dilley). 
(Family Detention, n.d.) Dilley and Karnes 
are managed by private, for-profit corpora-
tions. Dilley is operated by CoreCivic, for-
merly Corrections Corporation of America 
(CCA), while Karnes is operated by the 
GEO Group. (Aguilar, 2016) Berks is oper-
ated through an inter-governmental service 
agreement. (County of Berks Pennsylvania 
Department, n.d.) On January 27, 2016, state 
officials notified Berks that it would not re-
new the Berks County Residential Center’s 
license because the center’s operation as a 
federal immigration facility is inconsistent 
with its licensing as a child residential cen-
ter. (The Morning Call, 2016) In December 
2016, a Texas judge ruled that the Texas De-
partment of Family and Protective Services 
(DFPS) could not issue childcare facility li-
censes to Dilley or Karnes. (Duffy, 2016)
In the past, former family detention centers 
have been plagued with controversy and shut 
down. In 2006, T. Don Hutto Family Deten-
tion facility, a former prison, was transformed 
into a family detention center. (Barrack, 
2016) However, in 2009, DHS announced 
that it was ending family detention at that fa-
cility. (Del Bosque, 2009) Similarly, in 2014, 
the government announced it was closing 
the controversial Artesia Family Residential 
Center. (Mccabe, 2014) Despite controver-
sies surrounding prior family detention cen-
ters and a lack of childcare licenses, Berks, 
Karnes, and Dilley remain operational.
A Material Breach. On July 24, 2015, the 
District Court Judge Dolly Gee found that 
DHS was in breach of the Flores Settlement. 
(Flores v. Johnson, 2015) The judge ruled 
that the Flores Settlement applied to children 
apprehended with their parents and that the 
government’s detention of these children was 
a serious violation of the agreement. (Pres-
ton, 2015) Additionally, the judge found that 
the Dilley and Karnes family detention cen-
ters were a “material breach” of provisions 
requiring that minors be placed in facilities
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that are not secured like prisons and are li-
censed to take care of children. (Preston, 
2015) On January 15, 2016, the government 
filed a brief with the Ninth Circuit Court of 
Appeals in Flores v. Lynch. (Byrne, 2016) 
The government argued that the judge erred 
in finding that the agreement applies to ac-
companied children. (Byrne, 2016) On July 
6, 2016, the Ninth Circuit confirmed the 
lower court’s ruling and held that the Flores 
Settlement applies to accompanied and unac-
companied minors. (Carcamo, 2016)

4. The Dangerous Effects of Detention

Despite the ruling, DHS continues to detain 
accompanied children. (Southern Poverty 
Law Center and The Georgia Latino Alli-
ance for Human Rights, 2016) There is com-
pelling evidence that immigration detention 
has a detrimental impact on the mental and 
physical health of those detained. (Interna-
tional Detention Center, 2012) The DHS ad-
visory committee, itself, recognizes that the 
harmful effects of detention on children are 
well established. (Immigration and Customs 
Enforcement, 2016) One report found that 
children and survivors of abuse suffer nega-
tive health consequences within weeks of 
detention. (Byrne & Acer, 2015) Detention is 
harmful to children and families, even when 
detention lasts for less than two weeks rather 
than months. (Byrne & Acer, 2015)
Psychological Harm. On July 24, 2015, the 
American Academy of Pediatrics wrote a let-
ter to DHS Secretary Jeh Johnson express-
ing concern over the health and well-being 
of children who are detained in family de-
tention centers. (Hassink, 2015) The letter 
states that detention is associated with poorer 
health outcomes, higher rates of psychologi-
cal distress, and suicidality, which makes 
the situation for already vulnerable children 
even worse. (Hassink, 2015) Psychologists 
have detected high levels of anxiety, depres-
sion and signs of developmental regression in 
detained children. (Lucas, Obser, & Werlin, 
2015) Changes in a child’s environment - as a 
consequence of toxic stress - can have quan-
tifiable effects in the child’s developmental 
trajectory. (Hassink, 2015) The changes can 

have a lifetime effect on a child’s educational 
achievement, economic productivity, health 
status, and longevity. (Hassink, 2015)
Substandard Medical Care. Further, com-
plaints against family detention centers such 
as Dilley and Karnes have been filed with the 
DHS Office for Civil Rights and Liberties 
(CRCL) and the Office of Inspector General 
(OIC) for lack of adequate medical access. 
(Byrne & Acer, 2015) One complaint de-
scribed how women and children sometimes 
had to wait up to 14 hours to be seen by a 
medical staff member. (Feliz, 2016) Another 
complaint explained how more than 250 chil-
dren were given adult doses of the Hepatitis 
A vaccine. (Feliz, 2016) In a different com-
plaint, a child who was vomiting blood was 
told to drink water and was not referred to  
external medical care until three days later. 
(Feliz, 2016) Dr. Sandra G. Hassnik, presi-
dent of the American Academy of Pediat-
rics, in a letter addressed to DHS, questions 
whether the existing family detention facili-
ties can provide generally recognized stan-
dards of medical and mental health care for 
children. (Hassink, 2015) The answer is no; 
the detainment of children is inhumane.

5. Children’s Rights

Legal Representation. Besides mental and 
physical health issues, many detained chil-
dren are faced with the issue of represent-
ing themselves before an immigration judge 
without legal representation. Thousands of 
children act as their own lawyers in adversar-
ial hearings, pleading for asylum or other im-
migration benefit, in a complex legal system 
they do not comprehend. (Santos, 2016) In 
the United States, immigration laws are civil 
offenses therefore, the government has no ob-
ligation to provide lawyers to indigent chil-
dren. (Santos, 2016) No other legal system in 
the United States requires that children rep-
resent themselves against a government law-
yer. (Santos, 2016) Immigration judge, Jack 
H. Weil, who is responsible for training other 
judges, was scorned by legal and child-psy-
chology experts after he stated: “I’ve taught 
immigration law literally to 3-year-olds and 
4-year-olds. It takes a lot of time. It takes a lot
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of patience. They get it. It’s not the most ef-
ficient, but it can be done.” (Markon, 2016)
Under the Transactional Records Access 
Clearinghouse, almost fifty percent of unac-
companied children are unrepresented by 
counsel at any point in their court process. 
(Breisblatt, 2016) Access to legal represen-
tation is essential because a child may face 
life-or-death consequences if returned to his 
or her home country. The lack of appoint-
ed counsel may have a severe impact on a 
child’s ability to receive a fair hearing. (Ea-
gly & Shafer, 2016) Those with legal repre-
sentation are more likely to succeed in their 
immigration cases. (Eagly & Shafer, 2016) In 
February 2016, members of the United States 
Senate introduced the “Fair Day in Court for 
Kids Act”, which seeks to provide unaccom-
panied children and other vulnerable popula-
tions with attorneys for removal proceedings 
in immigration court. (Breisblatt, 2016) The 
bill has yet to become a law.
Legal Justice through Advocacy. The govern-
ment has continuously failed to change its 
policies on the detainment of children and on 
recognizing the need to provide children in 
removal proceedings with legal representa-
tion. Some senators have called for the end to 
family detention, but the inhumane treatment 
continues to exist. (Carle, 2016) The Catholic 
Legal Immigration Network, the American 
Immigration Counsel, the Refugee and Immi-
grant Center for Education and Legal Servic-
es, and the American Lawyers Association, 
collectively known as CARA, advocate and 
litigate for the end of family detention as well 
as provide pro bono legal services to wom-
en and children detained in family detention 
centers. (Family Detention Pro Bono Project, 
n.d.) Organizations, such as the Detention 
Watch Network, have exposed the conditions 
and treatment women and children face in 
family detention centers. (Grewal & Shah, 
2014) There are other organizations, like Kids 
In Need of Defense (KIND), who work with 
attorneys, law firms, law schools, and bar as-
sociations to provide pro bono representation 
to unaccompanied children. (Kids in Need of 
Defense, n.d.) It is crucial that lawyers, hu-
man rights advocates, and non-profit organi-
zations continue to advocate and litigate for 

the end of family detention and for the right 
to access to legal counsel. Without their tire-
less efforts to change the current policies 
on the treatment of detained children, many 
more children will suffer cruel treatment and 
lack adequate due process at the hands of the 
United States government.
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1. Parental imprisonment: the challenges 
for children

On a given day each year, there are an esti-
mated 800,000 children separated from a par-
ent in prison in the European Union; a figure 
which rises to 2.1 million across Council of 
Europe Member States.1 In general, national 
criminal justice policies do not include a child 
rights angle when a parent is imprisoned and 
most state policies for children do not address 
the rights and needs of these children (Ayre, 
2015). The result is a considerable policy gap 
in most Member States. Described as “‘for-
gotten children’, ‘collateral victims’, ‘hidden 
victims of imprisonment’ or ‘orphans of jus-
tice’” (Philbrick, Ayre & Lynn, 2014, p.17), 
these children rarely see their rights and 
needs taken into account in criminal justice 
matters. As Schekter, Ienca & Elger (2016) 
point out: “Children of prisoners are usually 
perceived as nobody’s concern, hence are al-
most invisible” (p.22). The specific risks to 
the children’s well-being and development 
are regularly overlooked.
Although the experience of parental impris-
onment varies from one child to another and 
therefore requires individual consideration, 
children will on the whole experience some 

negative consequences as a result of the im-
prisonment of a parent. Robertson (2012) 
identifies five main areas of risk associated 
with parental incarceration:
1. Deprivation of basic necessities and oppor-
tunities
2. Danger of secondary victimisation and 
depersonalisation
3. Deterioration of overall situation of a child
4. Distance from incarcerated parent
5. Descent into antisocial behaviour (p.2).
The imprisonment of a parent undeniably 
causes multiple practical changes in a child’s 
day-to-day life. However, it can also negative-
ly impact other areas of the child’s life, devel-
opment and well-being, such as their physical 
and mental health, their behaviour and school 
performance and the family’s financial sta-
bility. Children of Prisoners: Interventions 
and Mitigations to Strengthen Mental Health 
(Jones et al., 2013), informally known as the 
Coping project2, found that children with a 
parent in prison “have a significantly greater 
risk of mental health problems than children 
in the general population” (p.47). Crucially, 
this study went on to identify different resil-
ience factors and coping strategies which fre-
quently contribute to how children effectively 
deal with the imprisonment of their parent: a

Abstract

The incarceration of a parent affects the whole family and may cause serious and long-term 
damage to the psychological, economic and social well-being of the child. In this specific con-
text, the rights of the child are also compromised by the constraints linked to current justice 
and prison systems. This article provides a detailed analysis of the situation of those children 
considered “collateral victims” of the deprivation of liberty of their parents. The authors first 
focus on the children’s experience: what is it like to grow up separated from a parent in prison? 
Facing unusual life circumstances, children with imprisoned parents are a vulnerable popula-
tion and both their rights and needs require special protection. Identifying examples of relevant 
international and regional standards and mechanisms, the authors examine their potential for 
positive impact in specific cases. Drawing on the plethora of good practice across Europe which 
considers their needs, the authors highlight, in particular, the work of two non-governmental 
organisations: REPR’s support of the child-parent bond in Switzerland and Bufff’s parent sup-
port model in Sweden.
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1 COPE network extrapolations using World Prison Brief figures and based on a 1999 study undertaken by the French institute 
for statistics, INSEE, which determined a parenting rate of 1.3 children per male prisoner.
2 This was the first pan-European research study focusing on the psychological health needs of children of prisoners, with over 
1,500 respondents (children, parents, caregivers and other stakeholders).
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supportive family structure, encouraging 
school environment and quality, regular con-
tact with the incarcerated parent were found 
to be vital in helping children cope (Jones et 
al., 2013).

2. Rights of children with imprisoned par-
ents

Children with imprisoned parents are at risk 
of a double punishment which could jeop-
ardise their development. Not only does the 
absence of a parent impact the child’s physi-
cal, emotional, psychological and social well-
being, but the child’s rights as enshrined in 
the United Nations Convention on the Rights 
of the Child (UNCRC) may also be violated.
The UNCRC—comprehensive, yet vague 
enough to allow crucial room for interpre-
tation—is a vital international mechanism 
protecting children’s rights. In signing the 
UNCRC, the first legally binding interna-
tional convention on child rights, States Par-
ties committed themselves to guaranteeing 
all children, regardless of the legal status or 
activity of their parents, all rights enshrined 
in the Convention. Children with imprisoned 
parents share the same rights as any other 
group of children, and are most specifically 
impacted by Articles 2 (right to protection 
from discrimination on the basis of the status 
or activities of the child’s parents); 3 (right to 
have their best interests taken into considera-
tion); 9 (right to contact with their parents) 
and 12 (right to express their views in all mat-
ters concerning them).3

Children with imprisoned parents frequently 
experience significant stigma and discrimina-
tion:
It has been well recognised by practitioners 
that children with parents in prison are vul-
nerable to stigma at school and in their home 
community. Parental imprisonment can lead 
to children being labelled as different, as hav-
ing an undesirable characteristic and being 
in a category of “them” as opposed to “us” 
(Philbrick, Ayre & Lynn, 2014, p.44).

The children, although separated from the 
crime, are often associated with society’s 
(typically) negative view of the parent in 
prison. The parent’s imprisonment thus be-
comes “contagious”, with the child feeling 
responsible for the crime committed and ex-
periencing feelings of shame and guilt as a 
result of being the child of a prisoner (Jones 
et al., 2013). Concerning the right to protec-
tion against discrimination (Article 2), States 
should take measures to ensure that children 
of incarcerated parents are not discriminated 
against in any way.
The underlining principle of the UNCRC is 
that the child’s best interests be taken into 
account in any decision that affects them, as 
surely the sentencing and imprisonment of a 
parent does (Townhead, 2015). How are the 
best interests of the child (Article 3) taken 
into account in criminal justice proceedings 
involving a parent? At the time of sentenc-
ing, States should ensure that elements such 
as the type, length and location of the parent’s 
sentence are considered with the best inter-
ests of the child in mind. The best interests 
of the child should similarly be taken into 
account in determining visiting conditions 
(public transport access, visiting hours, visit-
ing areas, etc.) and providing other means of 
communication (email, Skype, phone calls, 
letters, etc.).
Maintaining a quality relationship between 
children and their imprisoned parents is an 
essential factor in the child’s resilience, but 
it is also a child’s right (Article 9.3), a right 
sometimes compromised by the constraints 
linked to justice and prison systems, par-
ticularly at the remand stage. Prison spaces 
are often not designed with children’s visits 
in mind—there is often no room dedicated 
solely to children’s visits—and child-friendly 
facilities are often limited, as are permitted 
activities which would encourage positive 
family bonding and relationships. Visiting a 
parent in prison can be a traumatic experience 
for a child. Without child-friendly provisions 
for support during the visit, the child’s fears

3 See also Articles 5 (States shall respect the responsibility of the child’s parent to uphold the child’s rights); 6.2 (right to sur-
vival and development); 9.1 (right to live with their parents unless this is contrary to best interests); 31 (right to engage in play 
and recreational activities appropriate to their age).
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can be exacerbated. Imposing gates; the secu-
rity search process; drugs dogs; stern prison 
officers; the lack of play area or child-orient-
ed decorations and pictures: can all heighten 
a child’s fears. Child-friendly prison design, 
regulations and initiatives can help children 
and parents reconnect. All too often, toys, 
books and games are prohibited on visits for 
security reasons (violating the child’s right 
to play as stipulated in Article 31 of the UN-
CRC), as are other objects that are often part 
of the child’s day-to-day life (from school re-
port books to comfort blankets, for example). 
Due to unfavourable visiting times, children 
often have to miss school or extra-curricular 
activities in order to visit the imprisoned par-
ent. Access to the prison can be limited for 
families due to financial and organisational 
issues: some prisons are far from home or not 
served by public transport.
With respect to the child’s right to an opinion, 
to be listened to and taken seriously (Article 
12), how is the child informed of their par-
ent’s arrest and subsequent imprisonment (its 
location and the length of the sentence, for 
example)? Who is responsible for informing 
the child? How can the child find out about 
visiting opportunities, rules and times? De-
ciding what—or how much—to tell the child 
about their parent’s incarceration is a fun-
damental issue; lies or secrets often used by 
parents or caregivers with a view to protect-
ing children can in actual fact have an effect 
even worse than the truth would (Schekter, 
Ienca & Elger, 2016). “Children of incarcer-
ated parents should therefore be given every 
opportunity to make sense of and understand 
the facts behind their circumstances”, as Rob-
ertson (2012) notes (p.6). Parents should be 
supported in understanding the importance of 
telling the child about their imprisonment as 
well as supported in how to tell them; if any-
one other than the parent does so, the trust be-
tween child and parent can be broken. Parents 
should be encouraged to talk to the child in 
such a way that is appropriate for the child’s 
age and development.
Provisions and practices vary not only de-

pending on the prison or local authority re-
sponsible, but also on the State:
The importance of ensuring that children see 
their parents and the extent to which the con-
cept of keeping families together is consid-
ered important varies from country to coun-
try, as does the value placed of parental con-
tact (Philbrick, Ayre & Lynn, 2014, p.24).

3. International standards and mecha-
nisms

The aforementioned policy gap and the in-
consistencies in provisions and practices on 
the national level can be eased by internation-
al standards and mechanisms as well as good 
practice examples and precedents.
States Parties are obliged to submit reports 
every five years to the United Nations Com-
mittee on the Rights of the Child (CRC) on 
the implementation of child rights on the na-
tional level.
The Committee uses the UNCRC as a basis 
for its Concluding Observations to States, 
such as those on Sweden in 2015, relating to 
Article 9.3 of the UNCRC4.
The Committee is concerned [...] that the 
“principle of closeness”, rather than being 
mandatory, is only one factor among others 
taken into consideration, which can mean 
children travelling long distances to visit their 
parents [in prison], with some families not 
being able to undertake such journeys ow-
ing to economic constraints. The Committee 
is also concerned that having to travel a long 
way does not automatically constitute a jus-
tification for extending the duration of visits 
in some prisons (CRC/C/SWE/CO/5, 2015).
In 2005, in its General Comment on Imple-
menting Rights in Early Childhood, the Com-
mittee explicitly recognised that: “Children’s 
rights to development are at serious risk 
where they are [...] deprived of family care 
or where they suffer long term disruptions to 
relationships [...] (e.g., due to […] parental 
imprisonment […])” (CRC, 2005).
In 2015, a revised version of the UN Standard 
Minimum Rules for the Treatment of

4 States Parties shall respect the right of the child who is separated from one or both parents to maintain personal relations and 
direct contact with both parents, except if it is contrary to the child’s best interests.
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Prisoners was adopted by the UN General As-
sembly (A/RES/70/175, 2015). These Rules 
are the key international framework used in 
the monitoring of the treatment of prisoners. 
Although focused on the rights of the prison-
er, the Rules play a crucial role in upholding 
their right to family contact and social reha-
bilitation, thus impacting the child (see Rules 
7(f), 29, 43.3, 58, 59, 75, 88.2, 106, 107)5.
While the 2010 UN Rules for the Treat-
ment of Women Prisoners and Non-custodial 
Measures for Women Offenders (the Bang-
kok Rules) further underscore the rights of 
imprisoned mothers to contact with their 
children (A/C.3/65/L.5, 2010), Article 30 of 
the African Charter on the Rights and Welfare 
of the Child (ACRWC), explicitly concerns 
children of incarcerated parents, asserting 
that authorities should take into account the 
best interests of a child affected by decisions 
at all stages of the criminal justice process of 
a parent (arrest, pre-trial, sentencing, impris-
onment and resettlement). The significance 
of this change in frame must not be under-
estimated. Rather than framing the issue as 
a mother’s right to contact with her child, 
Article 30 uses a more holistic, child-centred 
frame, addressing the issue from the child’s 
perspective and identifying children as active 
rights-holders.6 Recommending that non-cus-
todial sentences be considered when sentenc-
ing parents or primary caregivers, with re-
spect to custodial cases, Article 30 stipulates 
that contact be facilitated if in the child’s best
interests. Crucially, General Comment No. 1 
on Article 30 of the ACRWC underlines that 
these provisions not only apply to mothers 
but also to fathers and other primary caregiv-
ers, such as foster parents or other family 
members (ACERWC, 2013).

Likewise, a groundbreaking South African 
Constitutional Court case in 2007 set the 
precedent for taking into account the best 
interests of the child during the sentencing 
of a primary caregiver. In the case of S v M 
((CCT 53/06) [2007] ZACC 18), the Court 
ruled that the applicant (a single mother) be 
granted a non-custodial sentence of house ar-
rest, community service and a suspended sen-
tence, on the grounds that the potential harm 
to her young children were she to be given a 
custodial sentence should be weighed against 
the nature of the crime and the likelihood of 
the applicant causing harm to society (Skel-
ton & Mansfield-Barry, 2015). The Court 
ruled that a “nuanced weighing of all the in-
terlinked factors in each sentencing process” 
was required (S v M, 2007). The judgment, 
spearheaded by Justice Albie Sachs7, consid-
ered the best interests of the child in deciding 
the fate of the parent: if a parent’s custodial 
sentence would be detrimental to the child, 
“the scales must tip in favour of a non-cus-
todial sentence”, except in cases where this 
would violate society’s right to protection 
from crime (S v M, 2007). The prevention of 
further complications and harm to the lives 
of the applicant’s children was considered a 
positive solution. This pioneering judgment 
set the precedent for many South African 
cases, both bail proceedings and sentencing 
(Skelton & Mansfield-Barry, 2015).

4. European mechanisms

The European Convention on Human Rights 
(ECHR) entered into force in 1953. The Eu-
ropean Court of Human Rights (ECtHR), es-
tablished in 1959, rules on individual or State 
applications alleging violations of the civil

5 Collection of data on family members including names, ages, location, and custody or guardianship status of children (7(f)); 
children in prison shall never be treated as prisoners (29); sanctions shall not include prohibition of family contact (43.3); 
communication with family shall include telecommunications, electronic, digital, and by receiving visits (58); sentence shall 
be carried out in a location as close to home as possible (59); training of prison staff (75); maintaining family ties (88.2); main-
taining and improving relationships between a prisoner and his family if in the best interest of both (106); encouragement and 
assistance to maintain or establish relations with persons outside to promote rehabilitation and best interests of the family (107).
6 See recent work on frame reflective analysis relating to children with imprisoned parents by the Children of Prisoners Europe 
(COPE) network, 2016.
7 “If a child is to be constitutionally imagined as an individual with a distinctive personality, and not merely as a miniature adult 
waiting to reach full size, he or she cannot be treated as a mere extension of his or her parents, umbilically destined to sink or 
swim with them.” Justice Albie Sachs, S v M (CCT 53/06) [2007] ZACC 18
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and political rights laid out in the Conven-
tion. Its judgments are binding. The right of 
individual petition has been recognised since 
1965, although such applications are only 
possible after exhausting all domestic rem-
edies. Prisoners have always been one of the 
main groups to use this system, most often 
citing breach of Articles 2-12 (Loucks, 2000). 
Earlier in 2016, the ECtHR found breach of 
Article 8 in the cases of Stoyanov and Oth-
ers v. Bulgaria, Alexey Petrov v. Bulgaria and 
Petrov and Ivanova v. Bulgaria. In the first 
case, the Court found that the children had 
been “severely affected by the events” sur-
rounding Mr. Stoyanov’s arrest (armed police 
breaking into their home and handcuffing not 
only Mr. Stoyanov but also his 18 year-old 
son). In another case in 2003 (Nowicka v. Po-
land), the Court held that the restriction of the 
applicant’s visiting rights to one visit a month 
“did not pursue, and was not proportionate to, 
any legitimate aim”, and was therefore in vio-
lation of Article 8. In the 2012 case of Horych 
v. Poland, the ECtHR found that the appli-
cant’s Article 8 right to family life had been 
violated in part due to the deplorable visiting 
conditions which meant that his daughters 
ceased visiting him in prison.
The European Prison Rules, although not le-
gally binding, are widely used as guidelines 
in national administrations and courts across 
Council of Europe Member States (Loucks, 
2000). Of particular relevance to children of 
imprisoned parents are Rules 8 (prison staff 
training); 24.1 (communication with family); 
24.4 (visits and maintaining family relation-
ships “in as normal a manner as possible”); 
24.7 (home leave); 60.4 (punishment shall 
not include prohibition of family contact); 
107.4 (preparation for resettlement).
It is clear from the above examples that main-
taining and fostering child-parent ties in pris-
on is upheld by international law and stand-
ards. Regrettably, the tendency is for States 
to treat the European Prison Rules and other 
treaties and instruments as the ultimate objec-
tive or goal rather than as minimum standards 
for the treatment of prisoners (Vagg & Dün-
kel, 1994, as cited in Loucks, 2000). Thank-
fully, this is not the case for all States; indeed 
in some European States cross-sectoral mo-

mentum on the issue of children of impris-
oned parents is building.
The landmark 2014 Memorandum of Under-
standing on children with imprisoned parents, 
signed by Italian Minister for Justice, Om-
budsman for Childhood and Adolescence and 
NGO Bambinisenzasbarre, is an example of a 
practical, comprehensive text that manages to 
maintain that crucial room for interpretation. 
Its nine articles ranging from judicial orders 
and staff training to child-friendly visits prac-
tices, information and support schemes, cov-
er a relatively exhaustive list of provisions 
for children separated from or living with an 
imprisoned parent. Although the agreement is 
not legally binding, the Italian Ministry for 
Justice has incorporated it as a set of guide-
lines and is building on it to improve the situ-
ation for children across the country (since 
2014, ninety-five per cent of Italian prisons 
now have a child-friendly visits room). This 
Memorandum is an example of holistic best 
practice with clear protocols that recognise 
the rights of the child, while working within 
a framework that promotes the best interests 
of each child.
Momentum is also gaining in Europe. The 
2014 European Parliament Resolution on the 
25th anniversary of the UNCRC contains an 
article on children of imprisoned parents (Ar-
ticle 13), underlining the impact of a parent’s 
imprisonment on the rights of the child. The 
recently adopted Council of Europe Strategy 
on the Rights of the Child 2016-2021 explic-
itly includes children with imprisoned parents 
as a group of vulnerable children in need of 
protection. This represents a major step for-
ward in the child rights agenda of the Coun-
cil of Europe. The authors likewise welcome 
the Council of Europe Council of Penologi-
cal Co-Operation’s recent decision to draft a 
Committee of Ministers Recommendation on 
children of imprisoned parents.
The cases cited above, although ultimately 
benefiting the children, both in terms of direct 
impact and increased recognition for the is-
sue, deal, for the most part, with the rights of 
the parent arrested or imprisoned, and not the 
child directly. In H.S. and Others v. the UK, 
the Third Party Intervenors (Action for Pris-
oners’ Families and the Children of Prisoners



35

Europe (COPE) network, then Eurochips) ar-
gued that the Article 8 rights of the prisoner’s 
family and particularly those of the children 
warrant separate consideration (H.S. and Oth-
ers v. the UK, 2009).8 An interesting exam-
ple of a judge taking into account the child’s 
right to information can be found in Lanca-
shire County Council v M and others (2016), 
where the judge made an effort to communi-
cate his decision in simple language and with 
explanations that the children involved would 
understand.
In cases where upholding the prisoner-par-
ent’s rights is of ultimate benefit to the child, 
to what extent is this sufficient from a child 
rights perspective? To what extent should 
we be satisfied that the child is receiving the 
best outcome for their development and well-
being, if the means to this end did not con-
sider the rights of the child nor their best in-
terests? Indeed, if a prisoner is granted leave 
to encourage his rehabilitation, but the child’s 
rights and best interests are not considered, 
might we not in fact risk—albeit unintention-
ally—negatively impacting the child? The 
child’s rights must be weighed alongside 
those of their parents. As Townhead (2015) 
points out, a child’s best interests are of para-
mount importance, but without proper assess-
ment, we cannot assume to know what these 
best interests are. Indeed, even with adequate 
assessment, defining those best interests re-
mains a challenge, ideally requiring case-by-
case analysis (Bouregba, 2016). International 
standards and regulations, as well as exam-
ples of good practice, may be of assistance 
to the decision-maker, but individual assess-
ment and an international rights instrument 
specifically for children with imprisoned par-
ents remain the ideal. The entry into force of 
the Third Optional Protocol on a communica-
tions procedure (OP3) in 2014, allowing chil-
dren to take cases of rights violations directly 
to the CRC through the individual complaints 
procedure, might also provide a remedy 
(Townhead & Brett, 2015). For both case-by-
case analysis and effective protection of these 

children’s rights, cooperation between States 
and non-governmental organisations with ex-
pertise in the field is paramount.

5. Examples of good practice

Some examples of positive cross-sectoral 
collaboration (governmental and third sec-
tor, as well as other types of partnerships) 
do already exist. In France, imprisoned par-
ents are authorised to follow their children’s 
school progress, as stipulated in Circulaire no 
94-149 (13 April 1994). In addition, prisoners 
can spend from six to seventy-two hours with 
their dependent children and another family 
member or relative, without supervision, in 
one of the “Unités de Vie Familiale”, residen-
tial buildings for family visits on the prison 
grounds. In the Netherlands, exceptional vis-
its for children and imprisoned parents are 
mandated by the Justice Ministry so as not to 
interfere with school hours. Recognising the 
stigma and disruption experienced by many 
children on the imprisonment of a parent, 
the Irish government has explicitly commit-
ted to ensuring adequate access by children 
to an imprisoned parent in its National Policy 
Framework for Children 2014-2020: Better 
Outcomes, Brighter Futures, and guidance 
for sentencers to encourage them to check 
the immediate care arrangements for depend-
ent children at the point of placing a parent 
or carer in custody has been re-issued to all 
courts in England and Wales. In Northern Ire-
land, prisoners at H.M.P. Magilligan are giv-
en access to Skype for personal video calls to 
family in a move to foster rehabilitation and 
reintegration back into their family and com-
munity. In Norway, every prison establish-
ment has a designated “Children’s Ambassa-
dor”, monitoring the provisions for the needs 
of children visiting their relatives in prison.
Children of Prisoners Europe (COPE9) is a 
pan-European network representing twenty-
five NGOs working with and on behalf of 
children of imprisoned parents. The network 
aims not only to highlight good practice at

8 The case concerned the UK authorities’ refusal to transfer the first applicant—an elderly prisoner who had serious health con-
cerns—to the Netherlands where his family was living, including the third and fourth applicants, young teenagers at the time.
9 http://childrenofprisoners.eu/
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the European level—advocating for positive 
change on behalf of children with imprisoned 
parents—but also to share good practice be-
tween its members, thus benefiting more chil-
dren on a broader level. Provisions, policies 
and practices can vary widely depending on 
national and regional laws, politics and cul-
ture, among other factors. Studies such as the 
Coping project above are crucial in highlight-
ing the fundamental needs of children with 
imprisoned parents; crucial in determining 
their best interests and how best to provide 
support. Two innovative support models are 
detailed below.

6. Switzerland: The Relais Enfants Parents 
Romands (REPR)

Providing both information and support, the 
Relais Enfants Parents Romands (REPR10) is 
a Swiss non-profit organisation, whose mis-
sion is to “accompany” children in their rela-
tionship with their incarcerated parent, while 
raising public awareness on the effects of the 
imprisonment of a family member.
REPR is committed to upholding the rights 
enshrined in the UNCRC in its work with 
children and families. In particular, this 
means protecting the child’s right to maintain 
a relationship with their imprisoned parent by 
organising child-focused visits in prison—in-
dividually or through creative workshops in 
groups—and supporting other forms of con-
tact (mail, phone calls, etc.), while consider-
ing the best interests of each individual child. 
REPR also promotes the right of the child to 
be informed and to express his or her views 
by encouraging prisoner-parents to talk to 
their child about their imprisonment as well 
as supporting them in dealing with any spe-
cific questions or needs the child may have.
REPR does not believe in one unique model 
of parenting, preferring to help the children 
through their individual experiences without 
systematising or normalising their response. 
The concept of “accompanying” the child-
parent bond is of key semantic significance: 
the child is supported in their relationship 
with their parent yet allowed to freely express 

his or her emotions, “taking charge of his 
own life experience”, without any “precon-
ceived truths or formulas” for how to provide 
that support (Bornand & Schekter, 2013, p.7). 
REPR’s philosophy lies in supporting each 
individual child in their own personal experi-
ence of the situation; guiding them, with sup-
port, but above all allowing them the freedom 
to express their feelings in their own way. As 
Bornand and Schekter (2013) explain, “we 
should not aim to find out what a ‘good’ visit 
consists of, but [...] we should allow the child 
to express [his or herself] with their parent 
in whichever way they feel is right, be that 
through joy or through tears or by sulking or 
not wanting to speak” (p.6, emphasis added). 
This can be a challenge. In order to be able to 
provide this highly individualised support, it 
is important for REPR to regularly meet with 
the parents and children on their own, to re-
view each situation on a case-by-case basis.
Offering support to all children separated 
from an imprisoned parent in the French-
speaking region of Switzerland, REPR im-
plements two programmes:
- support through visits in prison
- support for children of prisoners in the out-
side community
The first involves accompanying children 
into prison, with child-centred visits organ-
ised by REPR. During these visits, where 
groups of children meet with their parents for 
an hour or more, REPR social workers are 
available to provide support where required. 
Importantly, the non-imprisoned parent is not 
present during these special visits: the bond 
between child and imprisoned parent is there-
fore given priority. The REPR social workers 
also carry out vital work with the prison staff 
in order to organise the time and space ef-
fectively and appropriately for the children’s 
visits.
The second programme provides support 
through face-to-face meetings, phone calls 
and emails for any child who is concerned 
about their mother or father’s incarceration. 
What should I tell my friends, my teachers? 
How can I still respect him? What is my role 
at home now? REPR’s trained psychologists

10 http://repr.ch/
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and social workers spend time with every 
child and his or her family to find the best 
way for them to cope with their specific situa-
tion. Children and families can contact REPR 
through their website, as well as via social 
media and a telephone helpline.

7. Sweden: Bufff

Providing direct support for children of pris-
oners across the country, NGO Bufff11 is a na-
tional organisation in Sweden. Bufff organ-
ises youth and support groups, as well as one-
to-one sessions in eight local charity offices. 
Like REPR, they have a national helpline 
and use Facebook groups and other media to 
provide online chat functions and forums for 
children affected by parental imprisonment. 
Bufff also supports the various caregivers 
and professionals who come into contact with 
these children.
Bufff also organises parent support groups in 
prison, entitled “For Our Children’s Sake”. In 
the group workshops, prisoner-parents learn 
about the specific needs of their children, as 
well as the risk and protective factors relat-
ing to their healthy development. Introduced 
to new perspectives on parenting and offered 
a platform and space for reflection, not only 
do participants find their parenting skills are 
developed but they also often discover new 
motivation to make changes towards a life 
without crime. This is an innovative way of 
indirectly supporting the children—by help-
ing their parents hone their parenting skills 
from within prison. This benefits not only the 
child and his or her parent, but also society. 
By supporting prisoner-parents in their par-
enting, Bufff helps improve children’s expe-
rience of parental imprisonment and boosts 
their ability to cope. In these schemes, work-
ing with prison staff is key: Bufff acts as an 
interface with the prison.
Research shows that reasons for high reoff-
ending rates among prisoners include stigma, 
social exclusion, social education, a lack of 
social bonds and low levels of social skills. 
Studies have found that if a prisoner is ade-
quately prepared for release and supported in 

their relationship with their family, they are 
more likely to cope outside prison, and thus 
are less likely to reoffend. This is one example 
of a motivating factor for Bufff’s work with 
prisoner-parents, their children and prison 
staff. In 2007, Project Metropolitan—a trans-
national study focusing on the UK and Swe-
den—found that societal attitudes play a key 
role in the well-being of children of prison-
ers. The study found that both family-friendly 
prison policies and more sympathetic public 
attitudes towards crime and punishment acted 
as “protective factors” for children with im-
prisoned parents. With regard to cross-secto-
ral collaboration, this is why the awareness-
raising and advocacy efforts of NGOs must 
accompany efforts to implement policies that 
support children of prisoners; changing atti-
tudes in the long term.
The need to support children of imprisoned 
parents is gaining in recognition across many 
sectors, and momentum is certainly increas-
ing on the European and international levels. 
With increased appreciation of the wider ben-
efits of supporting the bond between child 
and imprisoned parent—to society as well as 
to the prison—, children affected by parental 
imprisonment are enjoying many more rights 
than they were some years ago. The recent in-
creased interest in “dynamic security” should 
help further this, child rights being compat-
ible with the security concerns of a prison. 
More, however, remains to be done on many 
fronts. Children’s rights are of paramount im-
portance and children separated from a parent 
in prison should enjoy the same rights as any 
other group. In particular, the child-parent 
bond should be fostered and quality, direct 
contact encouraged in appropriate, child-
friendly conditions. Parenting support for 
imprisoned parents should be systematised to 
enable them to be responsible and effective 
role models and to contribute to their child’s 
healthy development. Prison staff as well as 
any other professionals who come into direct 
contact with children of imprisoned parents 
should receive appropriate training. Above 
all, children’s rights, needs and best interests 
should be taken into account at all stages of

11 http://bufff.nu/
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the criminal justice process involving a par-
ent.
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Abstract
The field of juvenile justice is, in comparison with all children rights’ domains, the one where 
the international treaties has been the most developed, because of the particular position of the 
child facing the power of the State, in particular from the point of view of the deprivation of lib-
erty, and the regrettable reality of the violence perpetrated by the States against young offenders 
(for centuries, the systematic response to criminal offences of children was characterized by 
the severity of the penalties: capital punishment and deprivation of liberty in prisons or insti-
tutions). The UN CRC establishes the right of the child to a specific and specialized Juvenile 
Justice System (art. 37 and 40) and the respect of the principle of dignity, even for children in 
conflict with the law. The CRC Committee does not like deprivation of liberty, makes clear that 
this solution can be only the ultima ratio solution, and accepts the use of deprivation of liberty 
only under strict conditions of execution. For the Committee, deprivation of liberty has very 
negative consequences for the child’s harmonious development. This article asserts the position 
of the CRC Committee in the field of deprivation of liberty in its Concluding Observations, as 
well in its General Comments, in particular in GC 10 (2007).
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1. Introduction

Children rights constitute an inescapable new 
situation. They have transformed the child 
from a beneficiary of protection, and a benefi-
ciary of care, assistance and services’ position 
to a status of rights’ holder. This new posture 
by which children are themselves holders of 
rights that they can exercise personally in-
cluding in a independent way - according to 
their age and degree of maturity - has drasti-
cally changed the relationship between adults 
and children.
The field of juvenile justice (children in con-
flict with the law and in contact with the law) 
is also impacted by this new status and by the 
four general principles of the CRC, in par-
ticular by the right of the child to have his/
her best interests taken into account as a pri-
mary consideration (art. 3.1 CRC) and the 
right of the child to be heard in all decisions 
having an influence on him/her (art. 12 CRC). 
And juvenile justice, in comparison with the 
various fields of children rights, is the one in 
which international treaties have been most 
developed. This is rather curious way, be-
cause juvenile justice does not concern the 
largest number of children; on the contrary, 
it is a field occupied by a minority. But prob-
ably this can be explained by the particular 
position of the child facing the power of the 
State - in its judicial role and holder of the 
right to punish - and by the high social stakes 
created by the possibility of deprivation of 
liberty.
Moreover, in the field of the juvenile justice, 
deprivation of liberty occupies a very signifi-
cant place: it is the domain where the pos-
sibilities of violations of rights by the States 
themselves and their agents are the most 
obvious, violations that can take place dur-
ing the phase of pre-trial detention, or during 
that of detention after judgment, very often as 
well in the form of disciplinary measures, or 
administrative decisions (e.g., migration situ-
ations). It is therefore not surprising that the 
international legislator, as well the national 
one, has taken important precautions.
The UN Convention on the Rights of the 
Childs adopted on November 20, 1989 (here-
after the Convention or CRC), which is bind-

ing, promulgates this new status of the child 
as a subject of rights and the said “rights 
based approach” which must inspire any in-
tervention for and with the children and make 
a reference to two basic rules. This is even 
more critical when children are in situations 
of vulnerability; such as typically when the 
child is deprived of his/her liberty.
Apart from the four principles (no-discrim-
ination, best interests, right to life, survival 
and devleopment ant right to be heard), ap-
plicable for every substantive right enshrined 
in the CRC, the two basic rules command all 
interventions in juvenile justice:
The first has to do with the notion of Digni-
ty. The CRC Preamble, as well art. 40 par. 
1 CRC, emphasize the fact that the child is 
a deserving person and thus that any action 
or intervention must be based on the notion 
that s/he must afforded respect as a person. 
This respectful approach must be granted to 
the children whatever the way in which they 
came into contact with the judicial system, 
independently of their status or their legal ca-
pacity, before judgment (observation or pre-
ventive) or after judgment.
The second falls under the principle of the 
superiority of the right. In the same way it 
applies to adults, all procedural guarantees 
must be recognized and applied to children 
as well. A famous saying states: “a child in 
conflict with the law should never receive 
worse treatment than an adult”. Indeed, on 
the contrary, the judicial system should make 
every effort to treat the child better, that is to 
protect him/her against the violations of his/
her rights more than we would do with adult 
offenders.
Particularly for serious disciplinary situations 
while a child is detained, the right for legal 
advice and the right of appeal must be guar-
anteed and cannot be ignored just because the 
children are deprived of liberty or designated 
as juvenile delinquents. In addition institu-
tions where children are detained must offer 
an independent and effective mechanism of 
complaint.
In what follows I will tackle the judges’ ap-
proach to children deprivation of liberty, 
which needs to be updated in line with chil-
dren’s rights principles (I), than I will present
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the position of the CRC Committee regarding 
the juvenile justice (II), finally I will seek for 
new instruments for the CRC Committee to 
enhance children’s rights while applying jus-
tice to minors (III).

I. The needed update of judge’s approach 
to children’s deprivation of liberty

For centuries, the unvarying, systematic re-
sponse to criminal offences committed by 
children and adolescents was characterized 
by the severity of the penalties decided by 
governments (Ministries of Justice and the 
Interior and the corresponding judicial au-
thorities), a very regrettable reality of vio-
lence perpetrated by the States against young 
offenders, through means of capital or corpo-
ral punishment, and the deprivation of liberty 
for long, medium or short periods of time in 
prisons or institutions.
Only recently, the States, through their ju-
dicial and/or penitentiary authorities, have 
recognized that they have a responsibility to-
wards children in conflict / contact with the 
law and they have begun to act in a less vio-
lent way, have questioned their approach and 
sought to show compassion, to take measures 
of care, manifest support and good will. Dur-
ing that time, judicial systems have oscillated 
between retribution-repression and protec-
tion, swinging between the “Justice Model” 
and the “Welfare Model”, depending on the 
political, ideological or humanitarian impera-
tives and also often the trends (if not fash-
ions) of the moment...
Accordingly, the 20th century, during which 
the juvenile justice system was invented with 
specialized professionals and courts different 
from ordinary courts, presented a long gy-
ration between these two models, driven by 
media sensationalism or the pretext of con-
cern for public safety (zero tolerance), on the 
one hand, and the need to protect the most 
vulnerable (the child offender seen as a vic-
tim), on the other. A common outcome was 
social exclusion and the fatalistic conclusion: 
‘nothing works’!
At this present junction in the history of juve-
nile justice, all professionals - whether acting 
on behalf of the state (as police officers, pros-

ecutors, magistrates, social workers, prison 
officers,…) or as private individuals (doc-
tors, psychiatrists, lawyers,…) or on behalf 
of society or NGOs (especially those who 
run open or closed institutions on behalf of 
the State or charities…) - must recognize that 
for a very long time they have been operat-
ing by trial and error and that they have not 
acted in ways that were best for children. 
All these people (myself included as a juve-
nile justice magistrate for over three decades) 
must recognize the significant mistakes that 
were made.
It seems necessary to repeat and emphasize 
that behind every juvenile justice situation, 
every case, every file, there is a child – a 
young boy or girl, or an adolescent – in other 
words a human being of made of flesh and 
feelings each with his/her own history, sad-
ness and misfortune. For these children, we 
can imagine what their life experience has 
been due to the judicial outcome, but it is 
most often impossible to fathom the degree of 
their suffering. We are unable to fully sense 
what it was like to be them from their own 
perspective.
And thus, unfortunately, all too often juve-
nile justice is conducted in a somewhat ab-
stract manner. We talk about cases, records, 
files and represent the reality of the child as a 
number or a set of initials. We use unsatisfac-
tory, stigmatizing vocabulary (“minors”, de-
linquents, dangerous, violent, deviant...) and 
we penalize a whole range of children who 
have committed no more than petty offenses, 
without considering or thinking through the 
consequences. Yet we have to sit in judg-
ment with children in conflict with the law, 
hear witnesses and protect and compensate 
victims somehow or other. We have to un-
derstand the children as well as we can, be 
sensitive to the signals they are sending, in-
terpret their messages, and find solutions that 
will not stifle their development but rather 
nurture their physical, mental, social, family, 
economic and spiritual growth and encourage 
their inclusion not their exclusion. Inclusion 
means that juvenile justice systems must in-
corporate answers that can be tailored to each 
child and not systematic, automatic responses 
that merely repeat the mistakes of the past and



43

can only lead to children being excluded. In 
fact deprivation of liberty does not remotely 
correspond to these qualifications and crite-
ria!

II. The criticism of the CRC Committee to 
States’ incapacity to avoid children deten-
tion

If we now examine the position of the CRC 
Committee, it must be said that Juvenile Jus-
tice has been a recurrent concern of the 18 
members of this Treaty Body, who devoted 
much time, significant efforts and multiple 
recommendations to this issue since it came 
into existence.
All the numerous actions of the CRC Com-
mittee are based on the provisions of art. 37 
CRC which has set the following leading 
principles for the use of deprivation of lib-
erty:
(a) the arrest, detention or imprisonment 

of a child shall be in conformity with 
the law,

(b) shall be used only as a measure of last 
resort,

(c) for the shortest appropriate period of 
time,

(d) with the possibility to challenge the 
decision,

(e) for a serious crime,
(f) and under the condition of maintaining 

the relationships with parents and rela-
tives

(g) with the right to do something (educa-
tion, at least activities),

(h) under the strict condition that no child 
shall be deprived of his/her liberty un-
lawfully or arbitrarily.

A careful reading of these rules and princi-
ples shows that the CRC does not particu-
larly endorse deprivation of liberty, and it 
makes clear that this solution can be only 
the ultima ratio solution, under the strictest 
conditions of execution. For the Commit-
tee, deprivation of liberty has very negative 
consequences with regard to the child’s har-
monious development (art. 6 CRC, or the ul-
timate goal of the Convention) and children 

deprived of liberty are exposed to serious 
risks of abuse, violence, social discrimina-
tion and denial of their rights. Furthermore, it 
is obvious that certain groups of children are 
particularly disadvantaged (indigenous, girls, 
children with disabilities, migrant children...) 
and date shows that they are detained more 
frequently than other groups of children in 
conflict or in contact with the law. This situa-
tion has direct effects on the concerned chil-
dren, but also on the society at large, since 
deprivation of liberty increases social exclu-
sion, recidivism, need of care, measures of 
rehabilitation and reinsertion, and has an im-
portant impact on public expenditures (direct 
and indirect costs).
This position will be repeated, year after year, 
in almost all the recommendations made by 
the Committee to States, and included in all 
the international norms and standards which 
appear after the promulgation of the Conven-
tion in 1989 at the universal, regional or na-
tional levels.
Furthermore, juvenile justice received spe-
cial attention of the Committee, the subject 
of a General Comment, the GC no 10 in 2007 
(Committee on the Rights of the Child, Gen-
eral Comment No. 10: Children’s rights in ju-
venile justice (CRC/C/GC/10, 25.04.2007)). 
In this text which asserts the Committee’s 
doctrine, deprivation of liberty holds a par-
ticularly crucial place. Specifically, in GC 
No. 10, the Committee asserts:
71. The Committee wishes to emphasize that 
the reaction to an offence should always be in 
proportion not only to the circumstances and 
the gravity of the offence, but also to the age, 
lesser culpability, circumstances and needs 
of the child, as well as to the various and 
particularly long-term needs of the society. 
A strictly punitive approach is not in accor-
dance with the leading principles for juvenile 
justice spelled out in article 40 (1) of CRC
Consequently:
In cases of severe offences by children, mea-
sures proportionate to the circumstances of 
the offender and to the gravity of the offence 
may be considered, including considerations 
of the need of public safety and sanctions. In 
the case of children, such considerations must
always be outweighed by the need to safe-
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guard the well-being and the best interests of 
the child and to promote his/her reintegration
80. The Committee notes with concern that, 
in many countries, children languish in pre-
trial detention for months or even years, 
which constitutes a grave violation of article 
37 (b) of CRC.
Therefore:
An effective package of alternatives must be 
available for the States parties to realize their 
obligation under article 37 (b) of CRC to use 
deprivation of liberty only as a measure of 
last resort. The use of these alternatives must 
be carefully structured to reduce the use of 
pretrial detention as well, rather than “wid-
ening the net” of sanctioned children...
84. The right to challenge the legality of the 
deprivation of liberty includes not only the 
right to appeal, but also the right to access 
the court, or other competent, independent 
and impartial authority or judicial body, in 
cases where the deprivation of liberty is an 
administrative decision (e.g. the police, the 
prosecutor and other competent authority).
Therefore:
The right to a prompt decision means that a 
decision must be rendered as soon as pos-
sible, e.g. within or not later than two weeks 
after the challenge is made.
85. Every child deprived of liberty shall be 
separated from adults. A child deprived of 
his/her liberty shall not be placed in an adult 
prison or other facility for adults. There is 
abundant evidence that the placement of chil-
dren in adult prisons or jails compromises 
their basic safety, well-being, and their future 
ability to remain free of crime and to reinte-
grate. The permitted exception to the separa-
tion of children from adults stated in article 
37 (c) of CRC, “unless it is considered in the 
child’s best interests not to do so”, should be 
interpreted narrowly; the child’s best inter-
ests does not mean for the convenience of the 
States parties.
Consequently:
States parties should establish separate fa-
cilities for children deprived of their liberty, 

which include distinct, child-centred staff, 
personnel, policies and practices.
As another example of this obsession of the 
CRC Committee, I want to quote some of the 
numerous international instruments taken in 
the field of juvenile justice, where the CRC 
Committee has a clear responsibility1 (each 
of these instruments having provision-s on 
deprivation of liberty):
• ʺThe UN Guidelines for the Prevention 

of Juvenile Delinquency” (The Riyadh 
Guidelines or GPJD), 1990

• ʺThe UN Rules for the Protection of 
Juvenile Deprived of their Liberty” 
(The Havana Rules or RPJDL), 1990

• ʺThe UN Standard Minimum Rules for 
Non-custodial Measures” (The Tokyo 
Rules or RNCM), 1990

• ʺThe UN Rules for the Treatment of 
Women Prisoners and Non-Custodial 
Sanctions for Women Offenders” (The 
Bangkok Rules or RTWP), 2010

• ʺThe Subcommittee on Prevention of 
Torture and other Cruel, Inhuman or 
Degrading Treatment or Punishment 
(SPT) Guidelines on national preven-
tive mechanisms”, 2010

• ʺThe UN Standard Minimum Rules for 
the Treatment of Prisoners” (The Man-
dela Rules or SMR), 2015...

I could also mention the “UN Standards Mini-
mum Rules for the Administration of Juvenile 
Justice” (The Beijing Rules or RAJJ), 1985, 
even if these Rules precede the CRC, because 
they have been integrated in the CRC (art. 37 
and 40) and are considered as the sources of 
the Committee’s concerns about juvenile jus-
tice.
But certainly it is while examining the Con-
cluding Observations the Committee has 
made, makes and will continue to make for 
the States which present their periodic report, 
that we gain a greater awareness of the impact 
that the Committee has on States’ practices 
and on the very particular attention which it 
grants to juvenile justice. To my knowledge, 

1 To underscore the responsibility of the Committee is to assert that the doctrine of the Committee and the Concluding Obser-
vations which the Committee made to very numerous States has led the international community to legislate in this sensitive 
domain
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there is no State which escapes the criticism 
of the Committee on this topic.  We could 
certainly go back to the first sessions of the 
Committee and follow 25 years of examina-
tion of the States’ reports to demonstrate the 
important questions that Committee’s mem-
bers have put to States and especially the rec-
ommendations which they have addressed to 
them.
For this article, I will only quote some recent 
examples of Concluding Observations for 
some countries in 2015; the examples which 
follow are random, emanate from year 2015 
(not to be too old) and try to illustrate geo-
graphical realities for States with diverse lev-
els of development.

TIMOR LESTE, CRC/C/TLS/CO/2-3 
(October 2015)

Par. 63:
...
(c) Promote restorative justice and alternative 
measures to detention, taking into considera-
tion gender differentiated programmes for 
boys and girls in conflict with the law, such as 
diversion, probation, mediation, counselling 
or community service, wherever possible, 
and ensure that detention is used as a last 
resort and for the shortest possible period 
of time and that it is reviewed on a regular 
basis with a view to withdrawing it;2 ...
(d) In cases where detention is unavoidable, 
ensure that adequate facilities exist for 
children in conflict with the law, that chil-
dren are not detained together with adults, 
and that detention conditions are compli-
ant with international standards, includ-
ing with regard to access to education and 
health services; ...

CHILE 2015CRC/C/CHL/CO/4-5 (Octo-
ber 2015)

Par. 86.
...
Ensure that prosecutors and judges duly take 
into consideration alternative measures to de-
tention, such as diversion, probation, media-

tion, counselling or community service, and 
only consider detention as a last resort and 
for the shortest possible period of time that 
it is reviewed on a regular basis with a view 
to withdrawing it; ...
(c) Review existing pre-trial precautionary 
measures to ensure that children are not ex-
posed to a lengthy period of pre-trial deten-
tion and ensure that reduced sentences do not 
constitute a measure of pressure for children 
to recognize their responsibility to avoid bur-
densome judicial processes;
(d) Improve the infrastructure of detention 
centres to ensure adequate security, dignity 
and privacy to children and access to health 
services, education and professional train-
ing, taking into account their particular needs 
based on gender;
(e) Establish independent, confidential, child-
friendly and child-sensitive mechanisms for 
children to report human rights violations, in 
particular when deprived of their liberty;

IRAQ CRC/C/IRQ/CO/2-4 (March 2015)

Par. 87
...
a) Immediately remove all children from 
death row and ensure that the explicit prohi-
bition of the imposition of the death penalty 
or life imprisonment for crimes committed by 
persons under 18 years of age is implemented 
effectively by giving clear instructions in this 
respect;
(b) Promptly review the files of all prisoners 
on death row or serving a life sentence and 
ensure that their death or life sentences are 
revoked if they were under 18 years of age 
when they committed the crime for which 
they are being punished, and where it is not 
possible to determine conclusively the age of 
the child at the time of the offence, presume 
that he or she was under 18 years of age;
(c) Ensure that a child’s case is brought to 
court for a decision on the lawfulness of his 
or her detention within 24 hours after his or 
her arrest;
(d) Promote alternative measures to deten-
tion, such as diversion, probation, media-

2 quotes in bold reflects this author’s purpose of enhancing the emphasis
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tion, counselling or community service, 
and ensure that detention is used as a last 
resort and for the shortest possible time 
and that it is reviewed on a regular basis 
with a view to withdrawing it;

URUGUAY CRC/C/URY/CO/3-5 (March 
2015)

Par. 69
...
(b) Promote alternative measures to deten-
tion, such as diversion, probation, mediation, 
counselling or community service, wherever 
possible, and ensure that detention is only 
used as a last resort and for the shortest 
possible period, and that it is reviewed on a 
regular basis with a view to its withdrawal;
(c) In cases where detention is unavoidable, 
ensure that detention conditions are compli-
ant with international standards, including 
with regard to access to education and health 
services;

SWEDEN, CRC/C/SWE/CO/5 (March 
2015)

Par. 58
...
Committee urges the State party to:
(a) Ensure that children who are detained 
have the reasons for their detention and their 
rights explained to them immediately in a 
manner that is understandable to them, in par-
ticular the right to have immediate access to 
a lawyer, the right to a medical examination 
by an independent doctor, preferably of their 
own choice, and the right to notify a rela-
tive, and consular authorities if appropriate, 
and also ensure that no statement given in the 
absence of a legal advisor may be used during 
legal proceedings;
(b) Promote alternative measures to custo-
dy and detention, and ensure that detention, 
including custody and pretrial detention, is 
used as a last resort, for the shortest pos-
sible period, and that it is reviewed by a 
judge on a regular basis with a view to its 

being terminated;
(c) Incorporate a maximum duration of 
deprivation of liberty in all settings into all 
relevant legislation;
(d) Ensure that all children in detention 
have an equal statutory right to education.

and SWITZERLAND CRC/C/CHE/CO/2 
-4 (March 2015)

Par. 73
...
Expedite the process of establishing adequate 
detention facilities in order to ensure that 
children are not detained with adults.

III. New instruments for the CRC Com-
mittee to enhance children’s rights within 
Juvenile Justice system

It is very interesting to note that recent events 
brought to the Committee a new framework 
for its action, which affects the juvenile jus-
tice in a specific way, as well other domains 
of children rights. Evidently, we focus here 
on the consequences for juvenile justice.
a) The adoption of the Optional Protocol to 
the Convention on the Rights of the Child 
to Provide a Communications Procedure 
(OPIC)3, adopted on December 19th 2011, by 
the UN General Assembly represents a land-
mark step for children’s rights, since it allows 
for a child in his or her own right and capacity 
to complain directly to the Committee. The 
new possibility offered to the child to com-
plain is consistent with the right of the child 
to be heard, so important in juvenile justice. 
This means that the child who is capable of 
forming his/her own views has the capacity 
to act by him/herself in accordance with age 
and maturity, and his/her evolving capacities 
in his-her cause as an offender, a victim or a 
witness.
The Protocol opened for signature the 28th of 
February in 2012, and it entered into force 
upon ratification by 14 UN Member States, in 
April 2014. To date, there are 27 States being 
parties to the OPIC4. It is important to note

3 This Protocol is also called familiarly OPIC: Optional Protocol on Individual Complaints.
4 January 2016.
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that the possibility to file a complaint to the 
children under the jurisdiction of States that 
ratified it.
It is certain that the domain of the juvenile 
justice will be one of the most important 
fields of intervention in cases of children’s 
complaints, notably due to decisions related 
to deprivation of liberty whether it is in pris-
on or in institutions. And yet another expect-
ed effect will be that the OPIC will enhance 
children’s access to remedies at local and 
national levels. As States parties will not be 
too interested in being judged by an interna-
tional committee, they are likely to establish 
mechanisms of remedies at local and national 
levels in order to deal with violations of the 
right of the child domestically.
Some countries provide for such possibilities 
but, in many States parties to the CRC, it is 
very difficult for children to have direct ac-
cess to court and to appeal court decisions. 
Considerable progress has been made with 
the recognition of the possibility to appeal 
against a juvenile justice court decision; but 
many States do still not have provisions in 
their procedural code to do so and have no ju-
dicial capacity to receive and consider com-
plaints. It will be interesting to see how this 
mechanism will provide impetus for States to 
establish at domestic level the possibility for 
children to obtain redress and justice.
b) A global study on children deprived of 
liberty
The Resolution adopted by the UN General 
Assembly on 18 December 2014 “invites 
the Secretary-General to commission an in-
depth global study on children deprived 
of liberty, funded through voluntary contri-
butions and conducted in close cooperation 
with relevant United Nations agencies and 
offices. It has to include good practices and 
recommendations for action to effectively re-
alize all relevant rights of the child, including 
supporting the implementation of the United 
Nations Model Strategies and Practical Mea-
sures on the Elimination of Violence against 
Children in the Field of Crime Prevention 
and Criminal Justice, and invites the Secre-
tary-General to submit the conclusions of the 
study to the General Assembly at its seventy-
second session...” (A/RES/69/157, par.52 d).

I would like to mention the role played by 
the CRC Committee in the support of the 
Global Study, expressing, one more time, its 
obsession with regard to the use of depriva-
tion of liberty and the negative effects on 
children themselves, the community and the 
society at large. The Members of the Com-
mittee supported individually and institution-
ally the Call form the civil society for this 
Study. Moreover, five former Chairpersons 
of the Committee on the Rights of the Child, 
being gravely concerned that far too many 
children are subjected to excessive and puni-
tive confinement that violates their rights and 
has a long-lasting negative impact on their 
psychological and social development, have 
urged UN States to support the Global Study 
on Children Deprived of Liberty and have 
also encouraged the appointment of a well-
respected, independent expert to lead this im-
portant initiative.
This decision of the UNGASS is very im-
portant in order to have the possibility to un-
dertake, at the universal level a global study 
in order to prevent human rights violations 
against children in custody and reduce the 
number of children deprived of liberty. The 
appointment of an independent expert at the 
end of 2016 concretizes the efforts of the in-
ternational community and numerous civil 
society organizations.
According to the initiators: “There is a great 
lack of quantitative and qualitative data (par-
ticularly disaggregated data), research and 
verified information on the situation of chil-
dren deprived of their liberty. The Study will 
take into account deprivation of liberty in all 
its forms, including: children in conflict with 
the law; children confined due to physical or 
mental health or drug use; children living in 
detention with their parents; immigration de-
tention; children detained for their protection; 
national security etc. In order to ensure that 
deprivation of liberty is clearly understood 
and thus used as a measure of last resort, there 
is also critical need to improve the clarity 
around key concepts which are related to 
children’s rights and deprivation of liberty 
(such as last resort, shortest possible time, 
best interests of the child; access to justice; 
pre-trial detention; diversion; restorative
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justice; formal and informal justice systems; 
alternative measures; protective measures; 
age of criminal responsibility; rehabilitation 
and reintegration; administration detention; 
inter alia).”5

Without doubt, this study will have um im-
portant effect on the practices and decisions 
on deprivation of liberty and should bring 
States to be even more careful when they 
think to answer the crimes committed by of 
the youngest.

2. Conclusion

The international framework on juvenile jus-
tice, and particularly the CRC in art. 37(c), 
requires that “every child deprived of liberty 
shall be treated with humanity and respect for 
the inherent dignity of the human person, and 
set out fundamental guarantees for children 
under the age of 18 who are deprived of their 
liberty”.
The Havana Rules detail the treatment that 
children should be provided with and the con-

ditions of their detention, with the precision 
in art. 11, lit. b, that deprivation of liberty 
applies to all children in a “public or private 
custodial setting, from which a person is not 
permitted to leave at will, by order of any judi-
cial, administrative or other public authority” 
(United Nations Rules for the Protection of 
Juveniles Deprived of their Liberty, adopted 
by UNGASS resolution 45/113 of 14 Decem-
ber 1990). These standards were developed 
“with a view to counteracting the detrimental 
effects of all types of detention and to foster-
ing integration in society” (art. 3).
The CRC Committee is the guardian of these 
basic rules. Furthermore, it has the responsi-
bility to monitor if the 195 States parties to 
the CRC meet their commitments. It is not 
surprising from then on that for a matter as 
sensitive as the freedom of the individuals 
under age 18, it shows a permanent, watchful 
and acute attention.
To the point to make of it a true obsession, 
in the best sense of the word.

5 Call for a Global Study on Children Deprived of liberty (Defense for Children, 2014) www.childrendeprivedofliberty.info
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1. Introduction

Children who are deprived of their liberty 
find themselves in a particular vulnerable 
position. Rights violations in detention take 
place on a large scale, regardless the reason 
for detaining the child (UN Human Rights 
Council, Report of the Special Rapporteur on 
torture and other cruel, inhuman or degrad-
ing treatment or punishment, 5 March 2015, 
A/HRC/28/68). Deprivation of liberty of chil-
dren takes place on various legal grounds and 
in different systems including, among others, 
the juvenile justice system, the child protec-
tion system, the (mental) health care system 
and the migration system.
Article 37 of the UN Convention on the 
Rights of the Child (CRC) is the core human 
rights provision for children deprived of their 
liberty. It recognizes the impact of depriva-
tion of liberty on children’s lives, as well as 
the need for a child specific approach while 
children are detained (Liefaard, 2008). As a 
starting point deprivation of liberty of chil-
dren must be used only as a measure of last 
resort and for the shortest appropriate period 
of time (art. 37 (b) CRC) and children have 
the right to challenge the legality of the depri-
vation of liberty before a court or other com-
petent, independent and impartial authority 
(art. 37 (d) CRC). In addition, article 37 (c) 
CRC provides that children deprived of their 
liberty are entitled to be treated with human-
ity and respect for their inherent dignity, and 
in a manner that takes into account their needs 
as a child. For the protection of children de-
prived of their liberty, it is vital that they can 
effectively enjoy their rights under the CRC, 
which ultimately revolves around their legal 
position as children deprived of their fun-
damental right to liberty of the person (see, 
among others, art. 9 of the International Con-
venant on Civil and Political Rights).
This paper provides a framework in which the 
effective legal position for minors deprived of 
their liberty is conceptualised. Next to rights 

aiming at the protection of children and pro-
viding basic services, as set forth in article 37 
CRC and related international standards, an 
effective legal position for children requires 
procedural rights, including the right to infor-
mation. The framework presented in this pa-
per goes beyond article 37 CRC and includes 
other relevant international and regional hu-
man rights treaties, standards and jurispru-
dence. It will be argued that procedural rights 
aiming at safeguarding fair treatment, includ-
ing the right to be heard, the right to an ef-
fective remedy and the right to information 
form an essential part of the legal position 
and serves as a prerequisite for the effective 
protection of the rights of children deprived 
of their liberty. This article focuses on the 
right to information. In addition, the article 
will provide examples of the conceptualisa-
tion of the right to information for children 
deprived of their liberty in practice through 
legislation and specific policies.

2. Legal position of children deprived of 
liberty under international law

Deprivation of liberty can be defined as ‘any 
form of detention or imprisonment or the 
placement of a person in a public or private 
custodial setting, from which this person is 
not permitted to leave at will, by order of 
any judicial, administrative or other public 
authority’.1 As a consequence, deprivation 
of liberty can include many different forms 
of placement, including arrest, detention or 
imprisonment in context of criminal justice, 
placement in child protection or welfare in-
stitutions or other facilities meant to provide 
for alternative care, placement in psychiatric 
institutions, wards or hospitals, immigration 
detention and forms of administrative or mili-
tary detention. In addition, this broad defini-
tion of deprivation of liberty encompasses 
both institutions that can be considered as 
closed (i.e. targeted at preventing children 
from escaping) and institutions that

1 Rule 11 (b) UN Rules for the Protection of Juveniles Deprived of their Liberty (JDLs). Similar definitions can be found in 
article 4 (2) of the Optional Protocol to the Convention against Torture (OPCAT) and rule 21.5 European Rules for juvenile 
offenders subject to sanctions or measures. This definition to a large extent covers ‘detention’ under article 5 European Con-
vention on Human Rights (ECHR) as developed under the case law of the European Court of Human Rights (ECtHR); see e.g. 
Trechsel (2005, p. 412ff).
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(semi-)open, but where children are ordered 
to stay also if they do not want to.
As mentioned in the introduction, each child 
deprived of his2 liberty is entitled to be treat-
ed with humanity and respect for his inherent 
dignity, and in a manner that takes into ac-
count his needs as a child (art. 37 (c) CRC). 
This means that if a child is deprived of his 
liberty he remains entitled to all rights under 
international human rights law, including the 
CRC. This places states and, de facto, institu-
tions under the obligation to provide for basic 
rights, rights that offer special protection and 
rights that enable children to reintegrate into 
society (Liefaard, 2008, p. 595ff). Basic rights 
include rights related to living conditions in 
institutions (see art. 27 CRC), health care 
(art. 24 CRC, education (art. 28 & 29 CRC), 
recreation, play and cultural activities (art. 31 
CRC) and freedom of religion, thought and 
conscience (art. 14 CRC). The right to main-
tain contact with family can also be regarded 
as a basic right (art. 37 (c) CRC; see also art. 
9 (3) CRC). Special protection rights revolve 
around the protection of children against vio-
lence (art. 19 CRC) and forms of ill-treatment 
or -punishment (art. 37 (a) CRC), which re-
lates to adequate protection against unlawful 
or arbitrary treatment or punishment, includ-
ing the use of force and disciplinary meas-
ures, and to effective remedies, including the 
right to file a complaint and to have access to 
independent supervisory bodies, and the right 
to legal and other appropriate assistance (art. 
37 (d) CRC). The right to be separated from 
adults (art. 37 (c) CRC) should also be seen in 
light of the need to protect children who are 
deprived of their liberty. In addition, special 
protection rights are connected to the more 
fundamental right to be treated fairly and in 
child-friendly manner, which enshrines the 
right to be heard and to effective participation 
in decision-making affecting him. The right 
to information should also be understood 
in this context. If a child is unaware of his 
rights, the risk to becoming subjected to un-
lawful or arbitrary treatment increases. In ad-
dition, there is no point in having rights if you 

are not or only partly aware of that (for more 
on the significance of adequate information 
see further below).
Some rights are particularly important for the 
child’s reintegration into society. These in-
clude the right to education and to maintain 
contact with family, but also the right to be 
adequately protected against violence is rel-
evant for the child’s reintegration. Moreover, 
international legal standards call upon states 
to tailor the reintegration to the interests and 
needs of each individual child, which calls for 
adequate selection and placement procedures 
and periodic review (art. 25 CRC; see also 
rule 27 JDLs), an individual plan recognizing 
the needs of the child, including the need for 
(medical) treatment (art.  and after care (see 
e.g. the UN Guidelines on alternative care, 
chapter E Support for aftercare).
The rights of the child deprived of liberty are 
not absolute. However, international human 
rights law implies that the limitation of the 
enjoyment of right can only take place (i.e. 
can only be justified) in case such a limita-
tion is strictly required and proportionate in 
light of the objectives of the placement of the 
child, and only while taking into account the 
best interests of the child (art. 3 (1) CRC) and 
the views of the child (art. 12 CRC). Effec-
tive remedies should be available to enable 
the child to challenge (alleged) unlawful or 
arbitrary treatment. Altogether, states are un-
der the obligation to safeguard a legal status, 
which acknowledges:
1) that the child deprived of his liberty re-
mains entitled to all rights under international 
human rights law, including the CRC;
2) that the enjoyment of rights can only be 
limited if strictly required by the objectives of 
the child’s condition and only while respect-
ing the general principles of the CRC, in par-
ticular the best interests of the child (art. 3 (1) 
CRC) and the child’s rights to be heard (art. 
12 CRC);
3) and that the child has the right to an ef-
fective remedy against unlawful or arbitrary 
treatment (Liefaard, 2017).
The child’s legal status must be translated

2 For the purpose of uniformity it is chosen to refer to persons with ‘he’ or ‘him’, while meaning ‘she’ or ‘her’ as well.
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into concrete terms3 and can benefit from 
further elaboration into (statutory) domes-
tic legislation (CRC Committee, 2007, para. 
88). This has a number of advantages includ-
ing that it hardens the legal value of many 
international and regional standards that are 
part of soft legal instruments and as such not 
legally binding, it can contribute to their ac-
ceptance at the domestic and local level – i.e. 
it brings the standards closer – and it enables 
states to target the specific rules to the specif-
ic context in which the deprivation of liberty 
takes place.

3. Legal basis of the right to information

The right to information can be regarded as 
one of the most fundamental elements of the 
legal status of the child in deprivation of lib-
erty. In general terms, the right to information 
is laid down in article 17 of the CRC. The 
right to information has close ties to the right 
to be heard (art. 12 CRC). The UN Commit-
tee on the Rights of the Child (2009) has stat-
ed that the right to be heard implies that the 
child should be informed about ‘the matters, 
options and possible decisions to be taken and 
their consequences’ (General Comment No. 
12, para. 25). The right to receive adequate 
information is seen as a precondition for the 
child to be able to give his informed views 
and make clarified decisions (General Com-
ment No. 12, para. 25; 80). The UN Commit-
tee states that ‘children should be provided 
with full, accessible, diversity-sensitive and 
age-appropriate information about their right 
to express their views freely’ (para. 134 (a)). 
This information should be given to children 
in a way that takes into account their age and 
capacities and concerning their rights, nation-
al legislation, regulations and policies, local 
services and appeals and complaints proce-
dures (para. 82). Recently, the UN Committee 
(2016) has acknowledged that digital media 
play an increasingly important role regarding 
children’s right to information. Therefore, 
states should make sure that children have 

equal access to digital forms of information 
and training should be provided to children 
to enhance their digital information and me-
dia literacy skills (General Comment No. 20, 
para. 47).
International and regional standards elabo-
rate on the right to information specifically in 
the context of juvenile justice. With regard to 
juvenile justice proceedings children should, 
first of all, be informed promptly and directly 
about the charges against him, in a language 
he understands (art. 40 (2)(b) CRC; UN Com-
mittee on the Rights of the Child, 2010, Gen-
eral Comment No. 10, para. 47). Preferably, 
this information should be provided orally to 
the child (para.  48) and to his parents in such 
a way that they understand the charge and the 
possible consequences (Guidelines on child-
friendly justice, 2010, IV, A, para. 1 (5)).
In the European context two EU regulations 
apply specifically to the right to informa-
tion in juvenile justice proceedings. First, 
in the Directive on the Right to Informa-
tion in Criminal Proceedings (EU Directive 
2012/13), which applies to adults as well 
as children, the right to information is laid 
down. In article 3 it is stated that suspected 
persons should be provided with information 
concerning specific procedural rights, such 
as the right of access to a lawyer, the right 
to be informed of the accusation, the right to 
interpretation and translation and the right to 
remain silent (art. 3 (1)). In particular, the in-
formation should be provided in ‘simple and 
accessible language’ appropriate to the needs 
of vulnerable persons, such as children (art. 3 
(2)). Second, in the recent Directive on pro-
cedural safeguards for children suspected or 
accused in criminal proceedings the right to 
information specifically for children in con-
flict with the law is assured (Directive of the 
European Parliament and of the Council on 
procedural safeguards for children suspected 
or accused in criminal proceedings, 2016). 
This means that, next to information about 
the general applicable procedural rights, spe-
cific rights should be addressed when a child

3 See further the JDLs and similar regional standards, such as the European rules for juvenile offenders subject to sanctions 
or measures (2008), the Guidelines on child-friendly justice (2010) and the recently updated CPT standards of the European 
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (2015). See also the case law of 
the European Court of Human Rights under article 2 and 3 ECHR (FRA, 2015).
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is accused or suspected of an offence. These 
rights are inter alia to have a parent or guard-
ian informed and to be accompanied by a 
holder of parental responsibility during the 
proceedings, the right to privacy, the right to 
individual assessment and medical examina-
tion and assistance, and the right to limitation 
of deprivation of liberty, the use of alterna-
tive measures, including the right to periodic 
review of detention (art. 4).
Specifically concerning children deprived of 
liberty, the Havana Rules (United Nations 
Rules for the Protection of Juveniles De-
prived of their Liberty, 1990) provide mini-
mum standards for the protection of children 
deprived of their liberty in any form (rule 3). 
Two sets of principles as set out in the Ha-
vana Rules are related to the right to infor-
mation for children who are deprived of their 
liberty. First, it is stated that children on ad-
mission should be ‘given a copy of the rules 
governing the detention facility and a written 
description of their rights and obligations in 
a language they can understand’ (rule 24). 
Moreover, information should be provided 
about where children can lodge complaints 
and where they can seek legal assistance. In 
case the child is illiterate or cannot under-
stand the information in written form, another 
form of conveying the information should be 
sought (rule 24). Efforts must be made to en-
able children to understand their rights and 
obligations during deprivation of liberty. This 
implies that information should be provided 
about the ‘house rules’ of the institution, the 
care provided, the disciplinary procedures 
and other methods of seeking information 
(rule 25). The second set of principles relates 
to making complaints while deprived of lib-
erty. In rule 25 it is also stated that juveniles 
have the right to make complaints and that 
they should be assisted in understanding this 
right. In rules 75-78 the right to lodge a com-
plaint is further elaborated upon. For exam-
ple, children should be able to make requests 
or complaints to the director of the facility 
(rule 75) and to a higher authority (rule 76), 
an independent office or ombudsman should 
be established to investigate complaints (rule 
77) and children have the right to request as-

sistance in order to file a complaint (rule 78).
To conclude, the Guidelines on child-friendly 
justice are worth mentioning in this regard. 
The Guidelines, adopted by the Council of 
Europe in 2010, ‘articulate in a holistic man-
ner the key elements of the justice system 
from a children’s rights perspective’ (Liefaard 
& Kilkelly, n.d., p. 1). Although being legally 
non-binding principles, they give practical 
guidelines on how to protect children’s rights 
in the justice system (Liefaard & Kilkelly, 
n.d.). With regard to the right to information 
the Guidelines provide that ‘children should 
be provided with all necessary information on 
how to effectively use the right to be heard’ 
(First Part, ch. IV, at para. 48). Moreover, 
several matters are listed of which children 
should be informed when involved with the 
justice system, such as concerning the dura-
tion of proceedings, access to appeals and 
complaints mechanisms, the role the child 
plays in the procedures, the time and place 
of court proceedings and the outcomes of 
proceedings (First Part, ch. IV, at para. 1.1). 
It is also stated that ‘child-friendly materials 
containing relevant legal information should 
be made available and widely distributed, and 
special information services for children such 
as specialised websites and helplines [should 
be, sec] established’ (First Part, ch. IV, at para. 
1.4). However, it can be noted that no specific 
provisions are formulated regarding the right 
to information for children deprived of their 
liberty. The guidelines formulated in the first 
paragraph should therefore be seen as also 
applying to this specific group of children, 
albeit this not being explicitly mentioned. In 
the same line of thought the UN High Com-
missioner for Human Rights states explicitly 
in the 2013 report on access to justice for chil-
dren that children should be empowered with 
child-sensitive information and that child-
sensitive procedures form a prerequisite for 
effective access to justice for children, such 
as access to complaints mechanisms while 
deprived of liberty (UN High Commissioner, 
2013, paras. 18ff and 21ff.). The ‘CPT-stand-
ards’ developed by the European Committee 
for the Prevention of Torture and Inhuman or 
Degrading Treatment or Punishment
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(CPT)4, contain more specific guidelines with 
regard to information provision to children 
deprived of their liberty. When children are 
taken in police custody they should immedi-
ately be given an information sheet explain-
ing their rights and safeguards. This sheet 
should be ‘child-friendly, written in simple 
and clear language and available in a variety 
of languages. Special care should be taken 
to ensure that juveniles fully understand the 
information’ (para. 98). Moreover, when are 
placed in an institution they should inter alia 
be provided with a copy of the rules govern-
ing the institution, a written description of 
their rights and obligations and information 
on how to lodge a complaint. When the child 
is not able to understand the information in 
written form it should be made sure that his 
full comprehension is reached by using an-
other form of communication (para. 130).
In conclusion, the right to information has 
been explicitly recognized under interna-
tional human rights law. The implications of 
this right as well as the obligations that can be 
derived from it differ depending on the con-
text the child is in. However, it is clear that 
children deprived of their liberty have a right 
to information and that, as part of this right, 
information is presented to them in a child-
friendly manner. Therefore, states should de-
velop specific legislation to target the right to 
information to the different contexts in which 
children deprived of their liberty find them-
selves. These specific regulations should in-
clude the kind of information that has to be 
provided to the child. In addition, it should 
provide when the designated authority ought 
to provide the information and rules regard-
ing additional safeguards, including the right 
to legal and other appropriate assistance (art. 
37 (d) CRC).

4. Why is receiving adequate information 
of importance?

Deprivation of liberty can cause children 
much stress and feelings of anxiety, especial-

ly in the earliest stages of the placement in an 
institution or detention facility (Van Keirsbil-
ck, 2016; Van der Laan & Eichelsheim, 2013; 
Neubacher et al., 2011; Van der Laan et al., 
2008). Poor adaptation to imprisonment can 
cause risky situations involving self-harm, 
(attempted) suicide and aggressive behav-
iour, negatively affecting the person himself, 
other inmates and the staff (Van der Laan & 
Eichelsheim, 2013). Moreover, children de-
prived of their liberty generally have particu-
lar problems with, among others, accessing 
information, receiving legal and other ap-
propriate assistance, including assistance by 
family members (UN Violence Study, 2006; 
see also Liefaard, Reef & Hazelzet, 2014).
To reduce these feelings of stress and anxi-
ety receiving adequate and child-friendly in-
formation, which takes into account the age 
and maturity of the child, is of importance 
(Liefaard, 2017). Here a link can be drawn 
with fair treatment of children by authorities. 
From a procedural justice perspective, it can 
be argued that the extent to which people per-
ceive procedures and treatment as fair influ-
ences the acceptance of the decisions made by 
authorities and results in a more positive eval-
uation of the decision maker (Tyler, 2003). 
This also applies in prison situations, where 
rule compliance is higher when the legitima-
cy and authority of the staff is accepted (Van 
der Laan & Eichelsheim, 2013). Research 
conducted in Germany concerning violence 
in detention shows that that the level of ag-
gression and feelings of loss of autonomy can 
be effectively reduced when juveniles experi-
ence that they are treated fairly (Neubacher, 
2014). According to Tyler (2003; 2006), ele-
ments of a fair treatment constitute a respect-
ful treatment, the opportunity to participate in 
the situation by explaining one’s perspective 
and understanding the argumentation behind 
a certain decision. Research shows that expe-
riencing unfair treatment in a detention set-
ting relates to feelings of stress, anxiety and 
fear. At the contrary fair treatment by staff 
contributes to diminished feelings of fear and

4 The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) is the non-
judicial monitoring body under the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment 
or Punishment, Council of Europe; European Convention for the Prevention of Torture and Inhuman or Degrading Treatment 
or Punishment, 26 November 1987, ETS 126.
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perceiving the environment as safer (Van der 
Laan & Eichelsheim, 2013).
Being able to understand the decisions taken 
by judicial authorities or the staff of an insti-
tution requires the provision of age specific 
information to children. Liefaard, Reef and 
Hazelzet (2014, p. 23) argue that fair treat-
ment should be supported by ‘clear and child-
friendly procedures and policies, monitoring 
bodies and complaint mechanisms’. Moreo-
ver, fair and child-friendly treatment of chil-
dren deprived of liberty can serve as a promi-
nent tool in the prevention of violence in in-
stitutions (Liefaard, Reef & Hazelzet, 2014). 
However, child-friendly treatment and dis-
tribution of information should have regard 
for the age and level of maturity of children 
deprived of liberty.
Numerous studies have been conducted re-
garding the understanding of children of legal 
proceedings (Driver & Brank, 2009; Weijers 
& Grisso, 2009; Grisso, 2000; Cooper, 1997). 
From these studies, it can roughly be conclud-
ed that adolescents between the ages of 14 
and 16 have the capacity to understand court 
procedures (Grisso, 2000; Scott & Steinberg, 
2008). Moreover, several aspects of adoles-
cent development influence their level of un-
derstanding. Adolescents’ behaviour is influ-
enced by factors such as susceptibility to peer 
pressure (Steinberg & Scott, 2003; Scott & 
Steinberg, 2008; Gardner & Steinberg, 2005; 
Steinberg, 2011), the different assessment of 
risks compared to adults (Greene, Krcmar, 
Walters, Rubin & Hale, 2000; Schmidt, Rep-
pucci & Woolard, 2003; Steinberg & Cauff-
man, 1996), the lesser capacity to see the 
long-term effects of behaviour (Cauffman & 
Steinberg, 2000; Scott & Steinberg, 2008) 
and less life experience (Steinberg & Scott, 
2003). This implies that the reasoning skills 
and maturity of judgment of adolescents are 
not fully matured (Scott & Steinberg, 2008; 
Steinberg & Schwartz, 2000). This could 
hamper the full understanding of rules and 
proceedings that apply to them. Buss (2017) 
notices that studies on children’s understand-
ing of their rights, focuses heavily on their 
ability to understand the words included in 
these rights, instead of focussing on the true 
appreciation and the consequences of cer-

tain decisions. Therefore, language should 
not only be made more child-friendly, efforts 
should be made to make the child understand 
what he is consenting for or deciding about 
(Buss, 2017). Even though the studies re-
ferred to concern (formal) court proceedings, 
it is likely that the findings are relevant for 
rules and procedures in institutions.
Regarding children’s appreciation of rules 
and proceedings it is important that they re-
ceive adequate support and information. The 
staff of an institution plays an important part 
in providing information regarding the daily 
activities and house rules of the institution. 
Van der Laan and Eichelsheim (2013) found 
that fair treatment by the staff contributed to 
less dangerous situations and a diminished 
risk of aggressive incidents. However, with 
regard to legal information lawyers can play 
an important role in informing and explain-
ing children their rights and legal procedures 
(Buss, 2000).

5. Implementation in practice of the right 
to information

In nearly every member state of the European 
Union children involved in civil and admin-
istrative proceedings have the statutory right 
to receive information about their rights. In 
some countries, children also have the right 
to receive this information at their first con-
tact with the judicial system or other com-
petent authorities (i.e. police, immigration, 
social, educational or healthcare services). 
Some countries have developed certain child-
sensitive measures, such as the requirement 
that information about rights and procedures 
should be provided in a child-friendly man-
ner and that court decisions should be com-
municated in a manner adapted to the child’s 
understanding (Kennan & Kilkelly, 2015). 
With regard to juvenile justice procedures, 
child suspects generally have the statutory 
right to receive information about their rights 
and the procedures, provided upon their first 
contact with the authorities (usually the po-
lice). However, in the majority of European 
member states no legislative obligation exists 
to provide this information in a child-friendly 
manner (Kennan & Kilkelly, 2015), let alone
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that such obligations exist with regard to chil-
dren deprived of their liberty. Knowledge and 
research about informing children deprived of 
liberty about their rights and the procedures is 
very limited. Therefore, in the following part, 
two specific countries will be looked at: Bel-
gium and the Netherlands, focussing specifi-
cally on police custody in the context of juve-
nile justice and institutional placement as part 
of a civil youth care measure (i.e. a form of al-
ternative care) or in a juvenile detention facil-
ity. Belgium serves as an example of having 
a national regulation, which is rather concrete 
and child-specific. The Netherlands form an 
interesting example to learn about how spe-
cific regulations designed for children placed 
in a youth custodial institution work in prac-
tice. This paragraph will be concluded with 
a brief overview of recent research outcomes 
concerning children’s experiences regarding 
the provision of information while deprived 
of liberty.

Two examples: Belgium and the Netherlands
In Belgium, when children involved in of-
fending are taken in custody police officers 
should inform the child in a language that 
he understands about his rights and the rea-
sons for placement in custody; the maximum 
duration of the custody; the procedures that 
need to be followed as a result of the custody; 
and the possibility for the police to resort to 
coercive measures. Police officers must con-
firm that this information has been provided, 
by submitting it into a register of detainees. 
This means that individual police officers can 
be held accountable when not providing this 
information to the child suspect (Kennan & 
Kilkelly, 2015).
Rules concerning the legal position of minors 
subjected to youth care are laid down in a 
separate law applicable in the Flemish com-
munity (Decree concerning the legal position 
of the minor in youth care, 2006).5 In Belgium 
(Flanders), the youth court judge can order 
educational measures, which also include 
placement in a (closed) institution (Chris-

tiaens et al., 2010). When children receive 
a youth care measure they have the right to 
receive clear and adequate information they 
understand about youth care and if applicable 
the rules that apply in the institution (art. 11). 
They also have the right to communication 
in a language that they understand and that 
is adapted to their age and maturity (art. 12). 
Upon admission in an institution, every child 
should receive a booklet including all the 
rules governing the institution. Institutions in 
Belgium have developed a child-friendly ver-
sion of the house rules. The booklet is written 
in understandable language and explanations 
are provided of terminology. Moreover, it is 
stated that children can turn to staff mem-
bers with further questions (Kinderrechten-
commissariaat, 2010). Recently, the external 
monitoring of youth care services as well as 
the external handling of complaints was given 
a legal basis.6 Herewith a firmer basis is laid 
down for the complaints procedure in insti-
tutions, ensuring compatibility with interna-
tional standards concerning the legal position 
of children deprived of liberty (see Kinder-
rechtencommissariaat, 2014). Moreover, ex-
plicit references are made in the law to the 
duty to inform children on their right to lodge 
complaints, which aims to safeguard the right 
to information (art. 11 (1) Decree concerning 
the legal position of the minor in youth care).
In the Netherlands, children who are held in 
custody by the police are provided with in-
formation through a brochure, titled ‘You 
are suspected of a criminal offence’ (version 
March 2016), developed by the Information 
Department of the Ministry of Security and 
Justice. The brochure contains information 
about the rights of children who are interro-
gated by the police, especially the right to le-
gal representation. It is digitally available in 
twenty languages and can be printed at every 
police station. It is, however, questionable 
whether the three-page, small font brochure 
is easy to read and understand, especially for 
younger adolescents and in the stressful cir-
cumstances they find themselves is. On a po-

5 Decreet van 7 mei 2004 betreffende de Rechtspositie van de Minderjarige in de Integrale Jeugdhulp (DRP), in force as of 1 
juli 2006.
6 Decreet van 12 juli 2013 betreffende de integrale jeugdhulp, article 78 (2).
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sitive note, a recent study reveals that law-
yers, prosecutors and judges, who come into 
contact with juvenile suspects, indicate that 
they ask whether the child received informa-
tion on the proceedings and whether he has 
additional questions (Barendsen & Vegter, 
2016). The setting, though, needs to be of a 
non-hostile and preferably less informal na-
ture, in order for children to feel comfortable 
enough to ask the professional questions and 
further clarifications (Rap, 2013).
Specific legislative obligations with regard to 
the right to information of children deprived 
of their liberty in youth custodial institutions 
(i.e. institutions meant to house children in 
the context of juvenile justice) exist as well 
in the Netherlands. Each child admitted to a 
juvenile detention facility must receive in-
formation on his rights and duties, in writing 
and in a language he understands; he must 
receive this information upon admission. In 
particular, this information must inform the 
child about the right to complaint and appeal 
and to make requests (art. 60 Dutch Youth 
Custodial Institutions Act).7 The Youth Cus-
todial Institutions Act does not prescribe the 
way in which information should be pro-
vided. However, written information should 
always be available in the form of brochures 
or leaflets.8 In addition, the Act provides that 
children must receive information in writ-
ing when certain specific decisions are made 
(e.g. in case of disciplinary procedures); this 
information must include the right to lodge a 
complaint regarding the decision made (art. 
62). Research by Bruning, Liefaard and Volf 
(2005) shows that children indicate that they 
can go to staff members when they have ad-
ditional questions about their rights. Howev-
er, it is argued that staff members or mentors 
may not be the right persons to inform chil-
dren about their rights, because they are not 
legally educated and they do not hold a neu-
tral position. Moreover, staff may not point 
children at their rights, because they perceive 
rights as potential risk or they do not value 
the significance of rights for children (Brun-

ing, Liefaard & Volf, 2004). It is recommend-
able to give independent legal advisors (e.g. 
legal aid clinics) access to the institution, to 
provide children with information and advice 
(Bruning, Liefaard & Volf, 2005).

Views and experiences of young people
As stated before, being deprived of liberty 
and especially arriving for the first time in an 
institution is a stressful event for children. Al-
though the legal position of children deprived 
of liberty is carefully laid down in laws or 
regulations in some countries, in practice 
children may not receive the appropriate in-
formation or they might not be in the position 
to understand the provided information. In 
general, children involved in the justice sys-
tem (i.e. education, public or private family 
law or juvenile justice, but who are not neces-
sarily deprived of their liberty) indicate that 
they want to receive more information about 
their rights (Kilkelly, 2010). In recent years, 
studies were conducted about the experiences 
of young people specifically with regard to 
admission procedures in institutions and the 
provision of information.
First, several studies indicate that when infor-
mation is provided upon admission it is expe-
rienced by children as too much information 
at once and difficult to understand, because 
it is not written in a way that they can un-
derstand it (The Howard League for Penal 
Reform, 2011; The Ombudsman for Sweden, 
2013; Barendsen & Vegter, 2016). Young 
people rely heavily on the information they 
receive from peers, instead of the information 
that is provided by the authorities (Ombuds-
man for Children and Young people Ireland, 
2011; Kinderrechtencommissariaat, 2010; 
Bruning, Liefaard & Volf, 2005). Informal 
communications with peers and observa-
tions guide them in understanding the rules 
that apply in the institution (Ombudsman for 
Children and Young people Ireland, 2011). 
Moreover, children have limited knowledge 
concerning their legal rights and potential le-
gal remedies. Research in the Netherlands

7 Beginselenwet Justitiële Jeugdinrichtingen, in force as of 2 November 2000.
8 Kamerstukken II 1997/98, 26016, nr. 3 (MvT), p. 63.
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shows for example that children were not ad-
equately informed about their right to com-
plaint; children indicated that they primarily 
received information about this from other 
children (Bruning, Liefaard & Volf, 2005; 
see also the Ombudsman for Sweden, 2013). 
Children in custody often view the law as 
something that is there to punish them. They 
are often particularly reluctant to pursue their 
rights due to the threat of restraint that is rou-
tinely used to make them do what they are 
told (The Howard League for Penal Reform, 
2011). This underscores the importance of the 
provision of child-friendly information on the 
existence of remedies and compliant mecha-
nisms. These procedures should be speedy, 
confidential and safe. This means, among 
other things, that children should be protected 
against retaliation, when they lodge a com-
plaint (Liefaard, 2017).

6. Concluding observations

Children deprived of liberty, regardless of the 
context in which their deprivation of liberty 
takes place, are entitled to continue to enjoy 
their fundamental rights and freedoms. This 
aims to safeguard essential basic services, to 
protect children against violence, forms of 
ill-treatment and unfair treatment and to pro-
mote their reintegration. Procedural rights, in 
particular the right to information, form an 
essential part of the legal position of children 
deprived of liberty and can also be regarded 
as a prerequisite for the effective protection 
of their rights. This article provided insight in 
the significance of adequate information and 
presented some information on legislation 
and practice in (certain) EU countries in this 
regard. Actually, too little is known about the 
right to information – in theory and practice 
– in the specific context of deprivation of lib-
erty, let alone that we sufficiently understand 
what kind of information is provided to chil-
dren and how that relates to their needs while 
being deprived of their liberty, also given the 
specific context in which the deprivation of 
liberty takes place. The UN Global Study on 
Deprivation of Liberty, which is currently 
conducted, should therefore specifically fo-
cus on the rights and actual means children 

have – in theory and practice – to acquire 
relevant information in order to fully benefit 
from the rights protection they are entitled to 
under international children’s rights. What 
we do know is that providing information 
to children without them understanding it, is 
meaningless. Empowerment of children de-
prived of liberty therefore requires to educate 
children about their rights and the effective 
enforcement of these rights.
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Abstract
The prominent and growing body of evidence around the damaging effects of detention on 
children’s physical and mental health has emphasised the urgency for viable implementation of 
alternatives to liberty-depriving mechanisms and non-custodial measures within juvenile jus-
tice systems, as articulated in binding international treaties and non-binding instruments. These 
efforts resonate strongly with reflections around the theory and practice of restorative justice 
for children, particularly in terms of offering opportunities for repairing harm experienced at 
the level of the offender, the victim and the community. However, the encounter between child 
rights and restorative justice philosophy is not seamless, as it provokes important questions 
around the roles and relationships amongst state and non-state actors in processes that contrib-
ute to healing and meaningful resolution.
This article seeks to explore some of the tensions around the articulation between the state and 
the community in the field of juvenile justice, particularly with respect to non-custodial meas-
ures and restorative practices, in contexts of legal pluralism which include customary justice 
mechanisms. To that end, the article will draw on a case study from Palestine, where a new
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1. Introduction

In the late 1970’s, Norwegian criminologist 
Nils Christie argued that the state and crimi-
nal justice institutions “steal” conflicts from 
those most directly affected, namely the of-
fender, the victim and the community (Chris-
tie, 1977). Consequently, it was claimed that 
these central stakeholders are left feeling that 
justice does not meet their needs and that the 
process of ‘justice’ deepens social wounds 
rather than contribute to healing and meaning-
ful resolution (Zehr, 2002). These reflections 
are credited with providing a springboard for 
the development of the theory of restorative 
justice, which proposes an alternative to the 
dominant retributive and welfare models of 
justice by shifting the focus from punishment 
to healing and displacing the dominance of 
the state through the assertion that the justice 
process belongs not to the state, but to the 
community (Braithewaite, 1999).
In the field of child protection generally and 
juvenile justice more specifically, the influ-
ence of the principles of restorative justice, 
including the valorisation of the communi-
ty, is visible in a number of areas (Wessels, 
2009). This is particularly apparent with re-
spect to non-custodial measures. In view of 
the prominent and growing body of evidence 
around the damaging effects of detention on 
children’s physical and mental health (Aizer 
and Doyle, 2013; Holman and Zeidenberg, 
2006), both binding international treaties and 
non-binding instruments advise that depriva-
tion of liberty should be used only as a last 
resort and for the shortest possible period of 
time, and stipulate that non-custodial meas-
ures should be made available for children at 
any stage of the justice proceedings through 
diversion or alternatives to detention (United 

Nations, 1989; United Nations, 1985).
Non-custodial measures should not, in them-
selves, be categorised as de-facto ‘restora-
tive’, because some alternatives to detention 
may still reflect punitive tendencies.2 Nev-
ertheless, the fact that they divert conflicts 
away from criminal justice proceedings and 
offer concrete alternatives to detention and 
stigmatisation suggests a step in a restorative 
direction (UNODC, 2006). Moreover, the 
spirit of restorative philosophy is identifiable 
in international instruments supporting non-
custodial measures. For example, the Tokyo 
Rules emphasise the involvement of the of-
fender, the victim and the wider community, 
in order to contribute to repairing the harm 
done to each of these three parties. They also 
clearly set out the importance of the commu-
nity, whereby the Rules: “are intended to pro-
mote greater community involvement in the 
management of criminal justice, specifically 
in the treatment of offenders, as well as to 
promote among offenders a sense of respon-
sibility towards society” (United Nations, 
1990).
Unsurprisingly, these ideas raise many ques-
tions regarding the role of the state, which has 
primacy not only within orthodox legal think-
ing but also within the international human 
rights framework, as well as assumptions un-
derpinning the concept of ‘community’. How 
can one imagine a mechanism for conflict 
resolution that requests limited or minimal 
involvement of established state structures, 
such as the judiciary and law enforcement? 
What happens if the perception of justice in 
the community does not conform to interna-
tional human rights standards? How can the 
state, as the duty-bearer for individuals as 
rights holders and as bearing obligations un-
der international law, ensure adequate

2 For example, paragraph 8 of the Tokyo Rules outlines thirteen sentencing dispositions, including verbal sanctions, status pen-
alties, and community service orders, but does not venture to suggest more restorative techniques that could be used to repair 
the  harm done to the victim, offender or community, such as family group conferencing or mediation techniques so common 
in restorative approaches.

juvenile law was passed in 2016 and which provided a backdrop for poignant discussions about 
assumptions underlying the concept of rule of law, the idea of ‘community’ and the relevance 
of customary justice traditions in the 21st century.
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oversight of conflict resolution mechanisms 
within the community? How can the aspira-
tions for community-based resolution take 
into account the nuances of ‘community’: the 
fact that a community is anything but homog-
enous, but as a contested space characterised 
by complex power relations, multiple inter-
ests, and varying degrees of vulnerability? 
And, importantly, what are the implications 
for thinking about these questions in contexts 
that do not seamlessly fit within the bounda-
ries of ‘rule of law’, for example in contexts 
of legal pluralism where multiple legal sys-
tems operate simultaneously, or where the 
monopoly of the state is compromised by 
conflict? These questions are particularly sa-
lient for juvenile justice practitioners around 
the globe, whose reflections may challenge 
taken-for-granted assumptions about the 
sanctity of rights, the hegemony of the state, 
or even the meaning of the concept of justice 
itself.
This article seeks to explore some of the ten-
sions around the articulation between the 
state and the community in the field of juve-
nile justice, particularly with respect to non-
custodial measures and restorative practices, 
in contexts of legal pluralism. It will do so 
by placing the philosophy of restorative jus-
tice in discussion with, on one hand, guidance 
from international human rights instruments, 
and on the other hand, community-based jus-
tice practices, for example traditional and 
customary justice mechanisms. To that end, 
the article will draw on a case study from Pal-
estine, where a new juvenile law was passed 
in 2016 and which provided a backdrop for 
poignant discussions about assumptions un-
derlying the concept of rule of law, the idea of 
‘community’ and the relevance of customary 
justice traditions in the 21st century. The arti-
cle integrates the views of state and non-state 
justice stakeholders consulted during a series 
of workshops and interviews held in the West 
Bank (Bethlehem) and Gaza (Gaza city) be-
tween April and September 2016.3

2. Restorative justice, non-custodial meas-
ures and customary justice: from global to 
local

The treatment of children in contact with the 
law, whether as victims, offenders or wit-
nesses, has too often failed to comply with 
the fundamental principles of children’s right 
to live, survival and development. This is de-
spite a plethora of international standards and 
instruments that provide a basis for stream-
lining good practices to uphold children’s 
dignity and worth, act in their best interest, 
and contribute to their reintegration into soci-
ety. Numerous political, economic and social 
factors influence governments’ shortcomings 
in providing a child-friendly justice system, 
however perhaps the most pervasive is the 
dominant culture of punishment and retribu-
tion that exists in many countries across the 
globe and the perceived threat of juvenile de-
linquency, often exacerbated by media or po-
litical agendas, which in turn increases social 
pressure for criminalisation of children and 
youth in conflict with the law (SRSGVAC, 
2013). This narrative is no better exempli-
fied by the continued use of liberty depriv-
ing measures for children, most commonly 
for children who are awaiting trial, often 
for children held for minor offences and are 
first-time offenders (UNODC and SRSG-
VAC, 2012). While detailed statistics about 
the scale of child detention on a global scale 
are still lacking, it is estimated that over one 
million children are detained worldwide (Pin-
heiro, 2006).
Meanwhile, the global popularity of restora-
tive justice for children as an alternative to 
the retributive model has grown significantly 
over the past decade, even though the effec-
tiveness of restorative measures is still de-
bated. Earlier evaluations of restorative prac-
tices, such as family group conferencing in 
Australia and Europe, have reached subdued 
conclusions (Carroll, 1994; Miers, 2001), 
while more recent studies demonstrate that 
restorative justice contributes to, inter alia, 
reduced recidivism, increased satisfaction

3 Workshops and interviews conducted in the scope of a juvenile justice programme implemented by Terre des hommes Foun-
dation (www.tdh.ch) in Palestine.
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of victims and offenders, reduced psycho-
social stress and trauma, and reduced costs 
compared to criminal justice (Sherman and 
Strang, 2007). Such findings have supported 
the spread of restorative justice in the field 
of juvenile justice, as seen in the First World 
Congress on Restorative Juvenile Justice in 
2009 which resulted in the adoption of the 
Lima Declaration on Restorative Juvenile 
Justice. The document defines restorative ju-
venile justice as “a way of treating children in 
conflict with the law with the aim of repair-
ing the individual, relational and social harm 
caused by the committed offence.”4 Subse-
quently, the Special Rapporteur to the Sec-
retary General on Violence Against Children 
has reiterated this call by urging States to 
develop and use “effective alternative mecha-
nisms to formal criminal proceedings that 
are child- and gender sensitive, [including] 
diversion, restorative justice processes, me-
diation, and community-based programmes” 
(SRSGVAC, 2013, p.3).
In parallel to the evidence-base, the appeal 
of restorative justice in developing countries 
may be that it opens up the possibility to en-
gage with legal pluralism due to the fact that 
the roots of restorative philosophies emerge 
in many indigenous and customary justice 
traditions around the globe (Braithewaite, 
1999). The United Nations reference text for 
restorative justice, the Basic Principles on the 
Use of Restorative Justice in Criminal mat-
ters, explicitly acknowledges that restora-
tive initiatives “often draw upon traditional 
and indigenous forms of justice which view 
crimes as fundamentally harmful to people.” 
(ECOSOC, 2002) Zehr argues that:  “In so-
cieties where western legal systems have re-
placed and/or suppressed traditional justice 
and conflict-resolution processes, restorative 
justice is providing a framework to re-exam-
ine and sometimes re-activate or adapt these 
traditions” (Zehr, 2002, p.3).
Available statistics indicate that developing 
countries consistently record low numbers 
of children coming into contact with po-
lice and formal criminal justice proceedings 
compared to numbers in developed countries 

(UNODC, 2011). Though numerous fac-
tors are doubtlessly at play for this, research 
to date suggests that this is largely a conse-
quence of non-formal and customary justice 
systems playing an important role in resolv-
ing disputes before they reach formal chan-
nels Campistol et al, 2017).
From a child protection perspective, major 
concerns exist around the fact that the best 
interests of the child may be superseded by 
the drive to preserve community harmony. 
One overarching concern is that “deeply 
held attitudes regarding the role of children 
can present a major challenge for engaging 
with IJS [informal justice systems] in some 
communities, children are viewed as property 
under customary norms” (UNDP et al, 2012, 
p.15). Widespread mistrust or fear of formal 
processes leads to the quasi-ubiquitous pref-
erence to resolve disputes at the level of the 
community and avoid formal processes. How-
ever, families are often unable or unwilling 
to appreciate how this tendency might also 
lead to unjust treatment of certain children, 
particularly victims, or to “burying” certain 
crimes that may threaten the social fabric of 
the community, such as sexual abuse. More-
over, in many cases, children are unable to 
speak for themselves, so their interests will 
either go unrepresented or be represented 
by another person, perhaps a relative of the 
child, who may have an interest in the case 
(UNDP et al, 2012). Children’s vulnerability 
increases where the best interest of the child 
does not coincide with that of his parents or 
guardians or his or her close family (Hope 
and Colliou, 2016).
Nevertheless, the benefits of customary 
mechanisms, such as the swift and inexpen-
sive processes, and the fact that they divert 
children from detention, has led to some 
degree of acceptance of the need to engage 
with customary processes. The United Na-
tions Guidance Note of the Secretary General 
acknowledges that informal justice may be 
“less intimidating and closer to children both 
physically and in terms of their concerns” 
(United Nations, 2008, p.4). Consequently, 
States are encouraged by international

4 Available at: http://www.tdh.ch/en/documents/lima-declaration-on-restorative-juvenile-justice. Accessed 30 April 2015.
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guidance to protect children from hardship in 
customary justice systems by ensuring that 
customary actors adhere to the same princi-
ples of child-friendly justice as formal sys-
tems. However, as previously mentioned, it 
is possible to identify a certain contradiction 
between, on one hand, reinforcing communi-
ty-based mechanisms and, on the other hand, 
imposing a normative framework for what 
those community processes should look like, 
whether along restorative lines or plainly in 
line with international human rights norms. 
Ultimately, the benefits of community-based 
justice systems can only ostensibly be actual-
ised with a certain degree of oversight from 
the state. Many scholars have grappled with 
what, concretely, that could look like in prac-
tice.
The “hybrid model of Afghan justice” is one 
attempt to flesh out the articulation between 
the state and community-based and custom-
ary justice mechanisms. Following a poign-
ant analysis of the failings of the justice sector 
reform in Afghanistan following the US-led 
invasion and the fall of the Taliban in 2001, 

Ali Wardak and John Braithewaite (2013) 
have developed this model to allow for en-
gagement with Afghan customary justice 
mechanisms, such as the jirga and shuras5, 
that builds on their restorative characteristics 
while reforming them to be more inclusive 
and respectful of human rights standards is 
the way forwards. They present this model as:
A synergy between state and non-state jus-
tice systems and a female-dominated human 
rights unit as a check and balance on rights 
abuses by both courts and jirgas, while courts 
and jirgas were each also checks and balances 
on the other (Wardak and Braithewaite, 2013, 
p.203).
The hybrid model reflects many elements of 
the ECOSOC resolution 2002/12, such as the 
possibility of seeking to appeal a decision if 
the outcome does not satisfy one of the par-
ties. At the same time, its operationalisa-
tion would require a segment of legislation 
to ensure that other principles of restorative 
justice, such as voluntary involvement, and 
child protection safeguards including confi-
dentiality and consent, are upheld.

Figure 1: The hybrid model of Afghan Justice (Wardak and Braithewaite, 2013)

5 ‘Jirgas’ are the key decision-making and dispute-resolution institutions in Pashtu areas, and ‘shuras’ are approximate equiva-
lents in non-Pashtu areas.



67

Initially, the idea of a hybrid model was 
viewed as a threat by many members of the 
Afghan judiciary because it was seen as un-
dermining the role of the state.6 However, 
since 2010 the Afghan government has been 
attempting to formalise the operation of cus-
tomary justice actors by drafting the Law on 
Dispute Resolution Shuras and Jirgas, which 
aims to regulate the affairs of dispute resolu-
tion councils in Afghanistan by setting crite-
ria for who can participate in decision-mak-
ing and how the process should proceed, as 
well as promoting links between Jirgas and 
formal justice institutions. At the beginning 
of 2017, the law is still under revision. Mean-
while, non-governmental initiatives exist that 
seek to include customary components into 
their justice sector reform strategies.
What is interesting about the hybrid model 
is its potential to provide a framework for 
analysing justice sector reform in other coun-
tries that exhibit comparable characteristics, 
such as a long-standing tradition of custom-
ary justice or periods of social and political 
upheaval and conflict, resulting in weakened 
state structures, and, in turn, a disillusion-
ment on behalf of the population regarding 
the government’s ability to deliver justice. 
The following section will provide a snapshot 
of historical developments that are key to un-
derstanding the current legislative situation 
in Palestine, which impacts significantly on 
justice for children.

3. Snapshot of justice in Palestine

Customary justice systems have a rich his-
tory in the Middle East and North Africa 
(MENA), which draw extensively from Is-
lamic traditions (Keshavjee, 2013). The study 
of plural legal systems of the Middle East and 
North Africa dates back to colonial times and 
spans a wide range of disciplinary areas, from 
Islamic studies through ethnosociology to le-
gal anthropology (Thielmann, 1999). Islamic 

Shari’a law emphasises the importance of  
different types of dispute resolution outside 
of formal legal channels, the two main ones 
being sulh (reconciliation) and tahkim (arbi-
tration) (Al Ramahi, 2008; Othman, 2007). 
A substantial body of scholarship has sought 
to analyse the relationship between Islamic 
Shari’a law and, on one hand, colonial and 
post-colonial design of national legal sys-
tems along secular and liberal lines (Brown, 
1997; Sfeir, 1998; Ziadeh, 1987) and, on the 
other hand, international human rights (An-
Naim,1990; Baderin, 2005).
The legal system in Palestine consists of a 
complicated mixture of laws which have been 
introduced during different political regimes, 
from Ottoman Rule, the British Mandate, and 
the period of Egyptian administration in the 
Gaza Strip and Jordanian administration in 
the West Bank (NRC, 2012). These myriad 
systems have led to a lack of unified legal 
framework across Palestine, characterised by 
many gaps and inconsistencies in current leg-
islation (WCLAC and DCAF, 2012). The his-
tory of the development of Palestinian laws 
is also a history of interaction with and for-
malisation of customary practices, which in 
Palestine primarily covers the work of tribal 
judges, islah men, and mukhtars.7 For exam-
ple, The British Mandate contributed to the 
regulation of informal justice through several 
laws, although these regulations were not ho-
listic in terms of regulating the proceedings, 
penalties and courts, and this lack of consist-
ency allowed for a wide range of customary 
practices to flourish (Tdh, forthcoming).
Between the beginning of the First Intifada 
to the signing of the Oslo accords and sub-
sequent birth of the Palestinian National Au-
thority (PNA) in 1994, customary justice ac-
tors played a significant role in keeping the 
order and settling disputes in the Palestinian 
society. People were reluctant to make re-
course to the formal justice under the author-
ity of the Israeli occupation, which aimed to

6 Wardak, personal communication, April 2016.
7 Islah men are a category of customary actors who earn their roles in customary justice by virtue of their good reputation 
in the community. In contrast, the  position of mukhtar (“the chosen one”) involves  a senior member of the most powerful 
families selected to represent rural communities and neighbourhoods in their communication with the government. Mukhtars 
are involved in customary proceeding either a mediators or a representatives of the party to whom they are related. They settle 
disputes within their own family or disputes in which a member of their family is a party.
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fully control and organize the justice appa-
ratus. This resulted in a state of competition 
between the national tribal justice and the for-
mal justice structures imposed by the occupa-
tion (Birzeit, 2006). The Palestine Liberation 
Organization and other active organizations 
made calls for Palestinians to boycott the oc-
cupation and its apparatuses, which succeed-
ed in promoting the role of tribal justice and 
became part of the national struggle move-
ment (ibid).
Meanwhile, the PNA took a  pragmatic ap-
proach to the customary justice actors: it 
formalized them, bestowing both recogni-
tion and regulation (Tdh, forthcoming). In 
1994, Presidential Decree no. 161 of 1994 
was issued which established the Department 
of Tribal Affairs and National Conciliation 
Committees in the governorates. Moreover, 
according to Articles 16, 17 and 18 of the Pal-
estinian Law of Penal Procedures, in cases of 
infractions and misdemeanours punishable 
by a fine, parties are able to seek reconcilia-
tion. In this case, the public prosecution is ob-
ligated to accept the reconciliation and record 
it. In Gaza, Public Relations Officers were as-
signed to police stations across Gaza, whose 
role is to create a link between formal actors 
and customary actors.
The success of Hamas in the 2006 presiden-
tial elections constituted another turning point 
in the history of Palestinian justice. In 2007, 
political rivalry between Fatah and Hamas 
led to a political split, with Fatah left control-
ling the West Bank and Hamas controlling 
Gaza. This led to the fragmentation of formal 
institutions and well as the executive power. 
Since 2007, the legal systems have continued 
to diverge in each territory: the Palestinian 
President in the West Bank has continued to 
issue law-decrees, while the Hamas majority 
in the Palestinian Legislative Council (PLC) 
in the Gaza Strip began to issue laws without 
holding preliminary sessions (PCHR, 2008).
The effects of the 2007 political division 
between Hamas and Fatah have resonated 
strongly in Gaza. In turn, this has led to a sig-
nificant revival of the activities of customary 
justice actors in Gaza. Meanwhile, the divi-
sion has also impacted on the shape of the 
main customary justice bodies, in the sense 

that each committees was reformed to include 
those with whom they agree politically and 
those who are different have been excluded. 
Most customary justice actors in Gaza are af-
filiated to political parties. The overall situa-
tion has had repercussions on the Palestinian 
public in both Gaza and the West Bank, which 
has started to lose trust in the role of the tribal 
conciliation committees (UNDP, 2009). De-
spite this, recent years have seen continued 
efforts to formalise the roles of customary 
actors, for example through the Department 
of Tribal Affairs issuing identity cards to 
mukhtars, tribal judges and islah men, or UN-
supported schemes to train female customary 
actors in Gaza.
In February 2016, a new law for juvenile jus-
tice was signed by the head of the President 
of the State of Palestine, Mahmoud Abbas. 
After years of waiting, the law was hailed by 
government and civil society actors as a great 
achievement because it fulfils Palestine’s ob-
ligations of reforming its national legislation 
in line with the Convention on the Rights of 
the Child, which Palestine signed in 2014. 
It enshrines the primacy of the best interests 
of the child (Article 1), prohibits harsh treat-
ment and gives priority to educational and re-
habilitative measures (Article 7), establishes 
a juvenile police force (Article 15), and ar-
ticulates a strong opposition to detention and 
placing strict limitations on maximum dura-
tion (Article 20). It falls short, however, of 
specifying a range of community-based non-
custodial measures and stipulates that juve-
niles should be placed pending trial in social 
care institutions.
The law also contains provisions for media-
tion (Article 23), which are acknowledged 
as portraying good intentions towards re-
storative practices. However, it falls short of 
specifying if and how the restorative aspects 
of customary processes could be harnessed 
in the activation of mediation. In the months 
following the law, the idea of the hybrid 
model was shared with various state, civil so-
ciety and customary actors in order to open 
up these discussions.  To that end, over the 
course of 2016 Terre des hommes organised 
several consultations with relevant actors, the 
results of which are described below.
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4. Imagining hybridity for children in Pal-
estine: perceptions of state and non-state 
actors

During the various encounters, a variety of 
opinions were articulated regarding the po-
tential for involving customary actors in me-
diation for children. Overall, formal actors 
harboured the most unfavourable opinions, 
and were quick to express dismay and frustra-
tion that this possibility was being entertained 
because they saw it as taking a step backward 
from ‘progress’ made in the justice system.
“In Palestine, one of our major problems is 
tribalism, and what goes behind it: tribalism, 
sexism etc. In our quest to defeat tribalism 
and adopt modern views, working with tribes 
can set back the progress made.” – Palestin-
ian lawyer, Bethlehem, April 2016
Others were quick to remind that giving im-
portance to customary actors could under-
mine the very principle of rule of law which 
Palestine is attempting to actualise in order 
to gain formal recognition as a state on the 
international stage.
“In Palestine, you need to take into consid-
eration the occupation and a context of state-
building. Danger of creating a parallel sys-
tem that makes it more difficult that makes 
the state weaker.” – Palestinian prosecutor, 
Bethlehem, April 2016.
In Gaza, however, while governmental stake-
holders expressed reservations about the 
roles of customary actors, their opinions were 
more nuanced. They tended to also see the 
potential benefits of involving customary ac-
tors in diverting children from detention and 
criminal proceedings.
“Customary actors may not always act in 
the best interests of the child. They may put 
pressure on offenders to confess or victims to 
drop charges. But either way, children’s stays 
in the juvenile rehabilitation centres pending 
trial are always shorter in cases where there 
is a solh [reconciliation]” -  Civil servant 
in the Ministry of Social Affairs, Gaza City, 
September 2016.
“When a juvenile comes to the police station, 
we always try to bring in their families to try 
to discuss the situation. We also benefit from 
the role of Public Relations Officers, who 

have a list of mukhtars that can be activated 
to solve the issue quickly” – Police officer, 
Gaza City, September 2016
Unsurprisingly, customary actors in both 
Gaza and the West Bank expressed most sup-
port for the idea that they could become more 
formally involved in mediation processes, 
even if this required diverging from the tradi-
tions of customary procedures.
“We have traditions that may violate chil-
dren’s rights. For example, some areas of 
tribal law can be oppressive to girls: in cases 
of abuse, often the offender is not punished 
because the family of the victim does not want 
it, they prefer to close the matter and hide 
the issue. But our work with [local human 
rights organisation] has helped us to better 
understand the views of children and minors. 
I would welcome more training, and if I had a 
formal certification as a mediator, this would 
allow probation officers and others to accept 
my role” – Mukhtar, Bethlehem, September 
2016.
“Women used to come to me and complain 
that their husband beat them, and I would say 
‘That’s ok, it’s normal, just go home to him’. 
We live in a patriarchal society: our tradi-
tions and norms prevented us from doing dif-
ferently. But following my training [support-
ed by UN agency], I began to think differently 
about the roles and responsibilities of men 
and women in relationships, and the possibil-
ity of women achieving justice differently.” – 
Female mukhtar, Gaza, September 2016
These statements portray the ways in which 
the landscape of custom and actors active 
in customary dispute resolution is chang-
ing. This is not solely due to the moral or 
philosophical underpinnings of child rights 
discourse, there is also an element of self-
interest: many several actors recognise the 
opportunity for reform as a means of being 
seen as more legitimate by the formal system. 
Importantly, giving importance to such state-
ments is not to underestimate the persistence 
of more traditional and conservative perspec-
tives that are harmful, particularly around 
crimes involving girls and women and related 
to concepts of ‘honour’ (Welchman, 2007). It 
is, rather, to take seriously the fact that cus-
tomary justice is not a fixed, unmoving set of
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practices, but has undergone processes of 
change throughout history and continue to 
harbour possibilities for transformation.
Finally, the views of NGO and civil society 
actors were consistently somewhere in the 
middle between full endorsement of hybrid-
ity and outright rejection of customary ac-
tors. In the West Bank, civil society largely 
focused on the way in which restorativeness 
could become possible within the formal sys-
tem in the scope of the new law. However, in 
Gaza, actors were transparent about the fact 
that new legislation passed in Ramallah is not 
activated in Gaza due to the ongoing political 
split between Hamas and Fatah. Ostensibly, 
this will also be the case for the new juvenile 
law in Gaza. The implications of this are that, 
although the operationalisation of the law in 
the West Bank will be slow due to limited 
funds available to activating the human and 
material resources (such as a specialised ju-
venile police department), any legislative re-
form of juvenile justice in Gaza will unfold 
piece by piece. NGO and civil society actors 
in Gaza expressed their intention to attempt 
to push forward individual aspects of the law, 
or to re-interpret existing laws in the spirit of 
the new law, such as provisions for alterna-
tives to detention in the Juvenile Offenders 
Ordinance of 1937.
Overall, when analysing the views expressed 
above, it is clear that the political situation 
in Palestine impacts on how negative reac-
tions of the formal actors need to be taken 
in the context of the feeling that justice in-
stitutions are part and parcel of the Palestin-
ian state-building process. The development 
of Palestinian justice institutions, particular-
ly for young people, were an expression of 
their commitment to the ratification of inter-
national treaties (such as the Convention on 
the Rights of the Child) which, for them, is 
a centre-piece to their bid for international 
recognition of Palestinian statehood. In con-
trast, the positive reactions of state and non-
state stakeholders in Gaza can possibly be 
explained by the knowledge that the new ju-
venile law will not materialise in Gazan leg-
islation any time soon. The implication is that 
it is more likely that community structures in 
Gaza will remain active and that there is an 

increased possibility that customary actors 
could become involved in mediation and, 
consequently, activating non-custodial meas-
ures for children. The role of the Public Rela-
tions Officers appear to be a lynchpin of these 
activities, and could possibly lead to male and 
female mukhtars being trained as mediators. 
In parallel, in the West Bank, it is probable 
that the remit of mediation will remain firmly 
among state actors, namely through the roles 
of Child Protection Councillors (former Pro-
bation Officers) established by the new law. 
Importantly, practices of mediation will need 
to be analysed in order to establish the extent 
to which they are restorative for the children 
involved.
Meanwhile, a full shift towards more restora-
tive processes would require moving be-
yond the idea that non-custodial measures, 
and diversion from detention, are adequate. 
The process would be incomplete without, 
in parallel, deliberate emphasis on the con-
cepts underlying restorative philosophy and 
concerted piloting of restorative models. For 
example, Terre des hommes has been piloting  
the involvement of customary actors in case 
conferencing and in the implementation of al-
ternatives to detention, which are promising 
initiatives that require further research.

5. Concluding thoughts

A cursory analysis of the discussions present-
ed in this paper regarding the challenges and 
opportunities in the implementation of re-
storative legislation for children in Palestine 
could confirm the adage that the weaknesses 
of the formal system lead to the strengths of 
the informal system. However, it is our view 
that the richness of the ongoing debates and 
discussions allow us to move beyond such 
a simplistic and perhaps reductive interpre-
tation, but rather open up numerous spaces 
for thinking about the state and community 
/ formal and customary not as inherently dis-
crete or mutually exclusive, but as part and 
parcel to developing a nuanced view of the 
lived realities of people who negotiate these 
systems. Such insights build on a praxiologi-
cal approach (Dupret, 2005), and suggest the 
following areas for further reflection:
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At the same time, it is essential to bear in 
mind that these insights are not complete con-
clusions, because views and voices of other 
important stakeholders, such as children and 
parents who go through the system, have not 
been integrated into this analysis. The discus-
sions here are only a starting point for further 
reflections: developing  a more rich picture 
requires further research around the exist-
ing initiatives that promote synergy between 
formal and customary actors, with particular 
attention directed to gathering the views of 
adults and children who navigate within these 
plural legal systems.
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DESISTANCE APPROACHES IN 
WORKING WITH CHILDREN 

DEPRIVED OF THEIR LIBERTY

Rachel Horan
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Abstract
Children deprived of their liberty as a result of offending have complex needs. The content of 
intervention delivered with these children whilst they are deprived of their liberty needs to meet 
the complexity of their need, their risk and support their positive reintegration into communi-
ties.
This position paper explores the literature regarding psychosocial maturity, psycho-social de-
velopment, psychological development, their interplay and their link to offending and offending 
cessation to highlight the need for integrated and holistic intervention with children deprived 
of their liberty.
In this position paper, I consider desistance theory in relation to adolescent development. I 
explore the process of desistance for incarcerated adolescents, looking particularly at the con-
tent and approach of interventions that are delivered to these young people within a custodial 
establishment. The inter-play between human and social capital development and the process of 
desistance for an incarcerated adolescent is explored. It is argued that criminal justice practice 
that confers safeguarding and upholds the rights of every child deprived of their liberty as a 
result of offending should include desistance led approaches. This will support children’s de-
sistance from crime and build their social and human capital and will complement empirically 
supported, risk led approaches that develop skills.
I suggest that such an integration of approach will better uphold a child’s rights, minimising 
the labelling of children and adolescents who do offend to enable their move on and away from 
incarceration towards a positive future.

Keywords: Desistance, Adolescent, Offenders, Intervention, Deprivation of liberty, Imprison-
ment, Labeling, Children’s rights, Psycho-social approaches.
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1. Background

The UN Rules for the Protection of Juve-
niles Deprived of their Liberty 1990 define 
the deprivation of liberty of children to be 
“any form of detention or imprisonment, or 
the placement of a person under the age of 
18 (i.e. a child or adolescent) in a public or 
private custodial setting, from which this per-
son is not permitted to leave at will, by order 
of any judicial, administrative or other pub-
lic authority” (United Nations, 1990). The 
United Nations Convention on the Rights of 
the Child (UNCRC) requires that a child’s 
welfare and wellbeing is promoted and safe-
guarded (United Nations, 1989). For those 
children who are deprived of their liberty, the 
UNCRC also requires that imprisonment of 
children be in “conformity with the law and 
shall be used only as a measure of last resort 
and for the shortest appropriate period of 
time” and that “every child deprived of liber-
ty shall be treated with humanity and respect 
for the inherent dignity of the human person, 
and in a manner which takes into account the 
needs of persons of his or her age” (United 
Nations, 1989).
These standards clearly specify necessary 
and minimum requirements. However, chil-
dren deprived of liberty are still exposed to 
increased risks of abuse, violence, acute so-
cial discrimination and denial of their civil, 
political, economic, social and cultural rights; 
certain disadvantaged groups are more affect-
ed than others; and society is affected at large 
as deprivation of liberty tends to increase so-
cial exclusion, recidivism rates, and public 
expenditure (Global Study on Children De-
prived of Liberty, 2016). In response to these 
challenges, the Global Study on Children De-
prived of Liberty is underway. This far-reach-
ing study explores the scale and conditions of 
children deprived of liberty, identifying good 
practices and making recommendations for 
effective measures to prevent human rights 
violations against children in detention and 
reduce the number of children deprived of 
liberty. Its results are expected in 2017. We 
do not need to wait for its findings to iden-
tify and bring together new developments 
towards effective practice in providing ap-

propriate intervention to children deprived of 
their liberty as a result of anti-social behav-
iour and offending. Our practice with these 
children should be undertaken in a manner 
which takes into account the needs of his or 
her age and in doing so, should safeguard, re-
duce social exclusion, recidivism rates, and 
also public expenditure.

2. The complexity of needs of children de-
prived of their liberty

The needs of children in custody are multi-
farious. It is widely agreed that children in 
custody often come from complex and chal-
lenging backgrounds. Long before they get 
into trouble and become caught up in the 
criminal justice system, many young offend-
ers are used to punishment – not as a meas-
ured, proportionate response to wrongdoing 
but as random acts of cruelty or abuse often 
born of frustration and ignorance and what 
has not been part of their lives is consistent 
care, clear guidelines, a sense of wellbe-
ing and an understanding of reparation and 
a means to make amends (British Medical 
Association, 2014). Spending time in cus-
tody can have profound effects on a child’s 
future. Furthermore, once released from cus-
tody, children are often returned to the same 
complex and challenging environments they 
were in before they entered custody, which 
although often unavoidable, unpins the im-
portance of providing effective rehabilitation 
within custody, ideally combined with effec-
tive resettlement (Kidston, 2013). Planned 
and supportive reintegration from secure care 
and custody back into society is vitally im-
portant to reduce reoffending (Scottish Gov-
ernment, 2016).
From a young person’s perspective, the pic-
ture is equally critical. Prisons are uncomfort-
able, stressful and difficult environments. In 
an independent report by Her Majesty’s In-
spectorate of Prisons in the UK, the findings 
of surveys of incarcerated children suggest a 
very absent sense of either wellbeing, con-
sistent care, clear guidelines or effective re-
habilitation amongst children. The proportion 
of boys engaged in a job (16 percent), voca-
tional training (11 percent) and offending



76

behaviour programmes (16 percent) was 
found to be lower in 2015–16 than at any 
point since 2010–11 (Her Majesty’s Inspec-
torate of Prisons, 2016).

3. Psychological and Developmental Needs 
of Children

Children go through many changes as they 
move towards adulthood. Adolescence is a 
complex period of developmental transition 
which involves multiple physical and psycho-
logical changes. As well as physical and sex-
ual maturation, adolescence includes move-
ment toward social and economic independ-
ence, identity development, the acquisition of 
skills needed to carry out adult relationships 
and roles, and the capacity for abstract rea-
soning (World Health Organisation, 2016). 
It is well known that while adolescence is a 
time of sensitive change and potential, it is 
also a time of enhanced vulnerability during 
which social contexts exert powerful influ-
ences (World Health Organisation, 2016). 
The deprivation of an adolescent’s liberty is a 
powerful social context and influence. How-
ever, incarceration fails to meet the develop-
mental and criminogenic needs of youth of-
fenders and is limited in its ability to provide 
appropriate rehabilitation (Lambie and Ran-
dell, 2013).
The stresses of adolescence, for example es-
tablishing a stable, integrated identity, is a 
central task of development that can be dis-
rupted by an onerous, overly restrictive, in-
stitutional environment (Greve, Enzmann, & 
Hosser, 2001). It is also suggested that the 
deprivation of liberty will impair a child’s 
self-esteem. This impairment can be expected 
to be stronger the younger the child is at the 
time of their first imprisonment, because their 
self is still ‘‘under construction’’ at earlier 
stages of development and thus more vulner-
able to threatening and disturbing influences 
(Greve & Enzmann, 2003).
Chung, Little & Steinberg, (2005) impor-
tantly identify that juvenile justice policy and 
practice seldom considers the psychosocial 
needs of late adolescents, focusing instead 
on the primary goal of deterrence from future 
criminal behaviour and secondarily, facilitat-

ing the educational and occupational success 
of youths who are exiting the justice system. 
As a consequence, current justice systems 
tend to emphasise punishment.
Steinberg, Chung & Little, (2004) suggest 
that adolescents need to reach some level of 
psychosocial preparedness to successfully 
take on adult roles and responsibilities and 
a necessary level of maturity to do so. The 
authors importantly identify a specific and 
understudied component of human capital; 
psychosocial capital. Steinberg et al., (2004) 
argue that the psychosocial development of 
youthful offenders is disrupted, or “arrested,” 
by their experiences within the justice system 
and interventions designed to facilitate the 
successful re-entry of young offenders into 
the community must be informed by what we 
know about healthy psychosocial develop-
ment in late adolescence. In order to achieve 
psychosocial capital, intervention that ad-
dresses individual, family and social risk fac-
tors will better support the development of a 
stable and integrated identity and enable the 
development of stronger reasoning skills, 
logical and moral thinking, and become more 
capable of abstract thinking and making ra-
tional judgements (Erikson, 1968).

4. A typology of children and adolescents 
who offend

To consider intervention approach, it is also 
important to consider a useful typology that 
has acquired some academic consensus. 
Mofitt (1993) distinguishes “life-course-per-
sistent offenders” from “adolescence-limited 
offenders” in her proposed typology. Ado-
lescence-limited offenders are those whose 
antisocial behaviour stops in adolescence; 
life-course persistent offenders are a small 
proportion of individuals whose antisocial 
behaviour persists into adulthood. Moffit’s 
dual taxonomy model (1993; 2006) proposes 
that different aetiologies and developmental 
courses define the onset of offending with 
life-course persistent antisocial behaviour 
beginning in early childhood and continuing 
throughout adulthood, whilst offenders with 
adolescent-onset antisocial behaviour desist 
in young adulthood. Research indicates that
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early onset and adolescent onset offenders 
differ, and that the onset of antisocial behav-
iour is inversely related to the developmental 
course and severity of the delinquent career 
(DeLisi, Neppl, Lohman, Vaughn & Skook, 
2013). Early-onset delinquents are more 
likely than later-onset delinquents to be more 
serious and persistent offenders (e.g., Moffitt, 
1993). It is likely that the intervention needs 
and response of these two groups will be very 
different.
However, more recent studies (Fairchild, 
VanGoozen & Goodyer, 2013) have ques-
tioned any distinction between early onset 
and adolescent onset offenders by showing 
similar neurophysiological profiles in both 
childhood and adolescent onset conduct dis-
order. Burt, Donnellan, Iacono & McGue, 
(2011) studied a prospective sample of male 
twins, assessed at the ages of 11, 14, 17, and 
24 years and suggest behavioural sub-types 
of antisocial behavior (i.e., physical aggres-
sion versus non-aggressive rule-breaking) 
could be a stronger predictor of later antiso-
cial outcomes than is its age-of-onset.
Overall, looking towards how best we can 
construct intervention approaches towards 
adolescence-limited and life-course-persis-
tent offenders, Losel (1995) suggests that 
children and adolescents who are deprived 
of their liberty are most likely to belong in 
the group of life-course-persistent offenders. 
It is likely that they will also be those whose 
offending has begun earlier, given the likely 
seriousness or persistence of their offending 
which would have led to their custodial sen-
tence. This group are well beyond any stages 
of early intervention, but it is important to 
add, as a consequence, that perhaps the best 
intervention for this group is early interven-
tion at a much earlier age, well before their 
custodial sentence, to prevent its imposition.

5. A child’s response to being deprived of 
their liberty

In order to explore intervention and approach 
for incarcerated adolescents, it is also impor-
tant to consider how young people responds 
to a custodial environment. Two common 
theoretical explanations, importation and 

deprivation, purport to include juvenile pris-
oners. Deprivation theory argues that the con-
ditions of prison itself impacts the behaviour 
of inmates as a specific response to the losses 
suffered or the “pains of imprisonment” ex-
perienced at a prison (Sykes, 1958). In re-
sponse, importation theory asserts that the 
culture, beliefs, and characteristics of inmates 
prior to incarceration determines their behav-
iour within prison as it had determined their 
behaviour on the streets (Irwin, 1970). Across 
the literature there is much support for a com-
bined theoretical model of importation and 
deprivation factors for explaining children’s 
institutional adjustment (Gover, Mackenzie 
& Armstrong, 2000).
Such a combined approach is provided in 
the Deprivation of Development Theory pro-
posed by Matsuda (2009) who examined the 
impact of incarceration on the likelihood of 
recommitment of young offenders aged 14 
to 21 years on admittance. Matsuda (2009) 
followed 9,892 offenders from their sentenc-
ing court, through their incarceration, and for 
five years after release finding that offenders 
housed in juvenile facilities, regardless of the 
court of determination, show a decrease in re-
cidivism as they mature, but offenders who 
were housed in adult prisons showed no de-
crease in offending by age. Matsuda (2009) 
suggests that the unique experience in prison 
may influence the normal development of 
young offenders and hinder normal desistance 
from crime. Matsuda’s (2009) Deprivation of 
Development Theory integrates importation 
and deprivation theories within an adolescent 
development context, asserting that importa-
tion and deprivation factors will have nega-
tive effects on post‐release behaviour if they 
interfere with the development to adulthood. 
This framework uses understanding of devel-
opment to inform what markers of adulthood 
are important for desistence in crime and at 
what ages these transitions may occur.

6. Intervention approach with children 
and adolescents deprived of their liberty

The Risk-Need-Responsivity model (RNR) 
(Andrews, Bonta & Hoge, 1990) is the emi-
nent model of approach in offender interven-
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tion and has extensive empirical support and 
must therefore be considered in discussion 
of intervention with children deprived of 
their liberty. This cognitive behavioural ap-
proach is comprised of three core principles. 
The risk principle provides direction to match 
the level of service to the offender’s risk to 
re-offend. The need principle assesses crimi-
nogenic needs and targets them in treatment. 
The responsivity principle maximises the of-
fender’s ability to learn from a rehabilitative 
intervention by providing cognitive behav-
ioural treatment and tailoring the intervention 
to the learning style, motivation, abilities and 
strengths of the offender. The RNR model is 
suggested as relevant for all offender popula-
tions, including juvenile offenders (Dowden 
and Andrews, 1999).
However, despite the strong empirical base of 
the RNR model, it has some suggested limita-
tions. Ward, Mesler & Yates (2007) note that 
its focus on risk reduction may cause difficul-
ties in motivating offenders to change. Addi-
tionally, Ward et al. note that the focus on risk 
reduction, using a model which is essentially 
psychometric in nature, may in turn lead to 
important variables in the change process be-
ing ignored. They include the individual’s 
sense of personal identity and agency, the im-
pact of the therapeutic alliance upon rehabili-
tation, the importance of non-criminogenic 
needs (e.g., personal distress and/or low self-
esteem), and contextual or ecological factors 
(Ward et al., 2007). However, such criticism 
could be a reflection of how RNR has been 
operationalised in practice, rather than its un-
derlying conceptual components (Polaschek, 
2012). The responsivity principle, integrating 
the learning style, motivation, abilities and 
strengths of the offender does confer some 
psycho-social elements. We want adolescents 
who are deprived of their liberty to be able to 
move positively towards their futures. How-
ever, we must also effectively risk manage 
both the child deprived of their liberty and 
the wider community. I suggest that the RNR 
model and its focus on risk could be comple-
mented by additional focus on positive hu-
man change and development to take into ac-
count the unique needs of children deprived 
of their liberty and to best support their ad-

justment to a prison environment with a view 
towards their eventual release and desistance 
from crime.

7. Desistance approaches

Desistance is a burgeoning area of research in 
intervention and approach with offenders. It 
is flexible, holistic and person centred and fo-
cuses less on RNR led evaluation evidence of 
‘what works’, and instead draws from crimi-
nological research on ‘how change works’ 
(Maruna and LeBel, 2009). It looks towards 
a process of change. McNeill (2006) neatly 
explains that offender management services 
need to think of themselves less as providers 
of correctional treatment (that belongs to the 
expert) and more as supporters of desistance 
processes (that belong to the desister). De-
sistance approaches ask what is empirically 
known about why some individuals persist 
in criminal behaviour over time and others 
desist from criminal behaviour and how in-
terventions can support or accelerate approxi-
mations of these ‘organically’ occurring pro-
cesses (Maruna and LeBel, 2009).
Several theoretical frameworks are available 
that explain the process of desistance, includ-
ing maturation and aging, developmental, 
life-course, rational choice, and social learn-
ing theories (Laub and Sampson (2001). De-
bate continues. The rapidly growing area of 
neurological research suggests that ‘higher 
executive functions’ of the brain including 
planning, verbal memory and impulse control 
are among the last areas of the brain to mature 
and may not be fully developed until halfway 
through the third decade of life (Johnson et 
al., 2009). McCulloch and McNeill (2008) 
emphasise the unimportance of chronological 
age, suggesting that age can be an indicator 
of various biological, social and experiential 
variables and these change and vary from 
time, place and location. Laub and Sampson 
(2001) suggest a number of factors that are 
associated with desistance from crime which 
include family formation (e.g. getting mar-
ried or having children) and entering into 
employment. This life course perspective, 
otherwise known as the Developmental Life 
Course perspective (DLC), is an effort to
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offer a comprehensive outlook to the study of 
criminal activity because it considers the mul-
titude of factors that affect offending across 
different time periods and contexts (Thorn-
berry, 1997). In general, DLC theory concen-
trates on three main issues: (1) the develop-
ment of offending and antisocial behaviour, 
(2) the effect of risk and protective factors at 
different ages on criminal activity at different 
ages, and (3) the effects of life events on the 
course of development and criminal activity 
throughout the life course (Farrington, 2003). 
Looking towards substantiating evidence for 
these theories, evidence indicates that the 
prevalence of offending decreases with age; 
however, there is relative variability within 
age groups and across different types of of-
fenses (Steffensmeier, Allan, Harer & Streif-
el, 1989) and for some offenders, offending 
increases with age (Farrington, 1986). Most 
researchers agree that there are multiple 
pathways out of crime (Sampson and Laub, 
1993). Compelling research has stressed the 
interplay between the social or structural con-
texts of desistance, and the more subjective 
or personal aspects of the process (McNeill, 
Farrall, Lightowler & Maruna, 2012), which 
likely resonates with the issues of DLC the-
ory.
Moffit’s (1993; 2003) theory regarding psy-
chological contributors to desistance from 
antisocial behaviour (adolescence-limited 
life-course persistent offenders) indicates 
that growth in psychosocial maturity under-
lies adolescence-limited offenders’ desistance 
from antisocial behaviour. If adolescence 
limited offenders are engaging in antisocial 
behaviour in order to appear and feel more 
mature, then maturation should lessen their 
need to engage in antisocial behaviour to 
achieve this end and will contribute to their 
desistance (Steinberg, Cauffman & Monahan, 
2015).  Research identifies that youths whose 
antisocial behaviour persisted into their early 
twenties were significantly less psychoso-
cially mature than youths who desisted from 
antisocial behaviour (Monahan, Steinberg, 
Cauffman, & Mulvey, 2009). Psychosocial 
maturation is considered to include the ability 
to: control one’s impulses; consider the impli-
cations of one’s actions on others; delay grati-

fication in the service of longer term goals; 
and, resist the influences of peers (Monahan 
et al., 2009). Moffitt (2003) suggests that un-
like life course persisters, adolescent limited 
offenders do not have the same neurological 
problems, such as cognitive or learning dif-
ficulties, they are able to form relationships, 
social bonds, do well at school and can arrive 
at multiple alternative solutions to problems.
Given our understanding of the challenges 
to adolescents deprived of their liberty, par-
ticularly their psychosocial development and 
their adjustment to the custodial environ-
ment, and with a view towards reducing the 
severity of their delinquent careers as early 
and effectively as possible, the integration of 
desistance led approaches seems to be a cru-
cial aspect of approach. They could comple-
ment RNR approaches. Desistance approach-
es are gaining international support and are 
becoming integrated in practice; in the UK, 
they have informed the National Offender 
Management Service (NOMS) Commission-
ing Intentions 2014 (National Offender Man-
agement Service, 2014) to shape intervention 
approach, the Youth Justice Board of England 
and Wales assessment framework (Youth Jus-
tice Board of England and Wales, 2014a) to 
revise the statutory assessment tool to include 
desistance considerations and by the Confed-
eration of European Probation (Confedera-
tion of European Probation, 2016) in their in-
tegrations into practice standards. However, 
empirical support for the desistance paradigm 
is not yet as strong as RNR approaches. The 
desistance literature relies on qualitative re-
search with smaller samples of offenders. 
This is not surprising; to evaluate desistance 
approach we must study the interplay of hu-
man and social capital within each individual 
which will makes empirical evidence more 
elusive.

8. Inclusion of desistance approaches

There is empirical evidence in support of 
RNR approaches. In comparison, there is 
growing and emerging support of desistance 
approaches. Desistance theories have, as a 
consequence, began to have a growing influ-
ence on probation policy and practice with



80

with adult offenders. By contrast however, 
there is more limited research and evidence 
about youth desistance and no unified, ac-
cepted definition (Her Majesty’s Inspectorate 
of Probation, 2016).
As summarised by the World Health Organi-
sation (2016), adolescence is both a time of 
tremendous growth and potential but also a 
time of considerable risk during which social 
contexts exert powerful influences. Erikson’s 
(1956; 1963; 1968) identity theory which ob-
serves that many of the changes that accom-
pany adolescence are abrupt and discontinu-
ous, rather than smooth and gradual. This can 
create confusion and instability in the self-
concept and adolescents can become unsure 
of who they are. Erikson (1968) suggest that 
to resolve this crisis, adolescents must find a 
way to establish continuity between their pre-
pubertal self and the way they look, think, 
and feel about themselves in adolescence. 
They must also integrate the various ideas 
they have about themselves into a unified 
self-concept and a stable and integrated iden-
tity (Erikson, 1968). As a result, it is likely 
that psychosocial intervention that addresses 
individual, family and social risk factors will 
better support the development of a stable 
and integrated identity. It is also likely that 
such intervention is particularly important for 
children deprived of their liberty to prevent 
delays in identity formation from the prison 
environment. Approach should also seek to 
facilitate both the human and social capital 
of an individual child and also harnesses sup-
portive relationships with significant others.
Farrall (2002) noted that whilst RNR ap-
proaches do build human capital, including 
enhancing cognitive skills and employability, 
their ability to develop and build social capi-
tal which resides in the relationships through 
which individuals achieve participation 
and inclusion in society is limited. McNeill 
(2006a) further notes that vitally, it is social 
capital that is necessary to encourage desist-
ance and how it is not enough to build capaci-
ties for change where change depends on op-
portunities to exercise capacities. For children 
deprived of their liberty, their ability to build 
their social capital and achieve participation 
and inclusion in society is severely chal-

lenged. I suggest that desistance approaches, 
particularly those delivered by external agen-
cies on an in-reach basis in conjunction with 
prison staff, directly from the child’s com-
munity are a necessary complement to RNR 
and cognitive behavioural methods that will 
develop their skills and facilitate their educa-
tional and occupational success.
Another foremost consideration is the UN-
CRC requirements of promoting and safe-
guarding a child’s welfare and wellbeing 
(United Nations, 1989) and that children who 
are deprived of their liberty should be treated 
with humanity and respect for the inherent 
dignity of the human person, and in a manner 
which takes into account the needs of persons 
of his or her age” (United Nations, 1989). The 
importance of upholding the rights of each 
child is paramount and the integration of de-
sistance led approaches which focus on posi-
tive human change and development within a 
holistic, evidence based approach is promot-
ing the UNCRC requirements. Desistance ap-
proaches uphold a child’s rights, minimising 
the labelling of children and adolescents who 
do offend and the unintended consequences 
that such labelling can produce.

9. The integration of desistance approach-
es in practice

An incarcerated child faces incredible chal-
lenges to the development of their social and 
human agency. Perhaps especially so for those 
whose offending has started prior to adoles-
cence and those who will likely continue to 
offend into adulthood, who may have limited 
social and human capital and be more likely 
to be deprived of their liberty. How can we 
best facilitate and promote a desistance ori-
entated perspective for all children deprived 
of their liberty?
Desistance research has been pitted against 
traditional cognitive behavioural approaches. 
I suggest that the two approaches should not 
be oppositional or mutually exclusive within 
practice. As Cullen, Myer & Latessa, (2009) 
rightly note, the importance of RNR cannot 
be overstated as the field continues to em-
brace an evidence-based approach, and RNR 
has been an explicitly evidence-focused
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framework from its inception. However, giv-
en the emerging evidence of desistance led 
approaches, I propose an intuitively sensi-
ble integrative approach; desistance research 
providing insight into processes of change 
and RNR research evidencing the outcomes 
of change (Horan, 2015). In practice, this 
would mean a focused core content of skill 
and capacity building RNR methods that are 
complemented by motivational and strength-
based assessment and intervention approach-
es that build social capital and also enhance 
how children deprived of their liberty can 
work towards a a stable, integrated identity.
Her Majesty’s Inspectorate of Probation 
(2016) assessed the effectiveness of practice 
in Youth Offending Teams in England and 
Wales across eight domains where desistance 
research has highlighted to be significant in 
supporting children and young people’s jour-
neys away from offending. They found that 
effective methods for children and young 
people are age-appropriate, and based on a 
good understanding of the individual’s needs, 
history and circumstances. Former service 
users identified the aspects which had been 
most important in helping them move away 
from offending to be: a balanced, trusting 
and consistent working relationship with at 
least one worker; meaningful personal rela-
tionships and a sense of belonging to family; 
emotional support, practical help and where 
the worker clearly believed in the capacity of 
the child or young person to desist from of-
fending; the development of a strong relation-
ship and/or becoming a parent; changing peer 
and friendship groups; interventions which 
provided problem solving solutions to use in 
day-to-day life situations; and, well planned 
and relevant restorative justice interventions.
There does not seem to be a simple answer 
to the roles and interplay of human and so-
cial capital within the desistance process. 
McNeill (2009) summarises how desistance 
resides somewhere in the interfaces between 
developing personal maturity, changing social 
bonds associated with certain life transitions, 
and each individual’s narrative construc-
tions, (i.e. integrating a life experience into 
an evolving story of the self) which offenders 
build around these key events and changes. It 

is a complex and individual interaction that 
will vary through a child’s journey to desist-
ance and their attainment of a non-offender 
identity within a shifted sense of belonging to 
a moral community (Horan, 2015). We need 
to flexibly support this process. Assessment 
is an important starting point of intervention. 
We need to be able to assess if, and where a 
young person is on their journey towards de-
sistance, appropriately and individually. This 
could be done as a supplement to existing, 
evidence based RNR informed assessment 
tools with specific attention given to identify-
ing where the individual is within their social 
context, from the individual’s perspective and 
mapping their journey towards desistance, 
if any, to date. Their abilities, interests, and 
personal goals should be identified to person-
alise a responsive multi-modal intervention. 
Adolescence is a tumultuous challenge and 
especially so, for all of the reasons that we 
have explored, for children who are deprived 
of their liberty. Assessment will guide and en-
able consequent intervention and enable their 
desistance journey to be mapped to provide 
a necessary guide. Assessment is not a one-
off process either. Their progress and path-
way will change and involve positive steps 
and perhaps setbacks. It must be undertaken 
as a continuous and flexible process and be 
part of intervention approaches supported by 
an effective working relationship between 
the young person and a professional. In the 
UK, a desistance orientated assessment and 
intervention planning framework has been 
recently introduced to the youth justice sys-
tem, the Asset Plus tool to replace the exist-
ing Asset tool (Youth Justice Board, 2014b). 
It is designed to provide a holistic end-to-end 
assessment and intervention plan, allowing 
one record to follow a child or young per-
son in their time throughout the youth justice 
system (Youth Justice Board, 2014a). It in-
cludes RNR and evidence based content as 
well as desistance theory and the Good Lives 
Model of strengths based approaches that al-
low practitioners to rate factors that support 
and hinder desistance for each young person 
(Youth Justice Board, 2014a).
Looking towards intervention with children 
deprived of their liberty, it will likely take
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time. It should not be limited to the custodial 
environment but undertaken with the fore-
sight of resettlement support. This is under-
taken to some extent in the English youth 
justice system where Youth Offending Team 
(YOT) workers provide case management 
support in sentence planning for children in 
custody, and also supervise their eventual re-
lease, providing some continuity (Youth Jus-
tice Board, 2014c). This could be extended 
to community staff such as YOT workers and 
involved professionals of wider multi-disci-
plinary teams, working with custodial estab-
lishment staff to deliver any interventions on 
an in-reach basis to enable their extension 
and continuity upon release. This will also 
further support key relationships built and es-
tablished over time. Desistance is clearly not 
a speedy process.
It is clearly important that intervention 
should facilitate the social capital of children 
deprived of their liberty. This refers to both 
the relationships that are built between the 
child and professionals who work with that 
child during and post their deprivation of 
liberty and also, relationships the child has 
with their family, with pro-social peers and 
with their wider community. Looking at the 
deprivation of development theory (Matsuda, 
2009) which asserts that importation and dep-
rivation factors will have negative effects on 
post‐release behaviour if they interfere with 
the development to adulthood, we must en-
sure that a child’s unique experience in prison 
does not influence their normal development 
or hinder their normal desistance from crime. 
We should ensure the child’s continual in-
volvement in their sentence planning and re-
view to support and stimulate their agency. 
We should also include their participation in 
both desistance and strengths based psycho-
social intervention as well as skill and ca-
pacity building cognitive behavioural work. 
Identifying pro-social family and community 
influences is also important to enable the in-
volvement of children’s families and com-
munities through effective in-reach work to 
support their social agency development. 
In many cases, whilst the families and peer 
groups of children deprived of their liberty are 
frequently pro-criminal or inconsistent, posi-

tive influences can often be identified within 
an expanded assessment approach. Further, 
targeted parenting and familial intervention 
could be provided to other family members to 
develop their pro-social support of the child’s 
desistance. Furthermore, the inclusion of the 
child’s community, be it through voluntary 
and third sector community groups could also 
reduce the likelihood of disengagement from 
their communities. This holistic and inclusive 
approach will better support their continued 
psychosocial maturation with a facilitated 
link to their normal social environments.
We must also consider the prison environ-
ment. A child will inevitably interact with 
their prison environment and their peers 
within the establishment, so making the envi-
ronment as pro-social as possible is important 
and the facilitation of each individual child’s 
desistance and psycho-social maturation is 
important. Evidence also tells us supporting 
and developing individual’s strengths and 
resources that they can use to overcome ob-
stacles to desistance - both personal strengths 
and resources, and strengths and resources in 
their social networks is an effective addition 
(Maruna and LeBel, 2009). Desistance led 
approaches should be universal within an es-
tablishment and perhaps rather than working 
with children in age groups only, practitioners 
could also work with children in groups de-
fined by their stages towards desistance. This 
could be undertaken during psycho-social el-
ements of a holistic programme in order to 
support each child’s development of human 
and social capital. This may also be pertinent 
to offending behaviour related work, such 
as cognitive behavioural intervention deliv-
ered in a group setting as all group members 
would be at a similar stage towards desist-
ance and perhaps better support each other’s 
progress and likely take up of intervention. A 
holistic assessment tool which gives specific 
attention to identifying where the individual 
is within their social context that maps their 
journey towards desistance, if any, would 
enable the identification of their progress, if 
any, towards desistance. This would then bet-
ter guide a responsive multi-modal interven-
tion that includes participation in groups ac-
cordant to stages of desistance. These groups
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could complement groups arranged accord-
ing to age so as to ensure that any group work 
and dynamic also benefits from the influence 
of children at differing stages of desistance.
We must also consider that the majority of 
incarcerated adolescents who are deprived of 
their liberty are suggested to be early onset, 
primarily-life-course persistent adolescents 
(Losel, 1995); those whose offending persists 
into adulthood. Are the majority of incarcer-
ated children life-course-persistent children? 
Should we then assume that the majority 
of children deprived of their liberty have a 
‘pathological personality’ (Moffit, 1993). If 
that were the case, then we should perhaps 
focus on psychiatric intervention as opposed 
to social processes and psycho-social matura-
tion support? Does such a stance confer UN-
CRC requirements that children who are de-
prived of their liberty should be treated with 
humanity and respect for the inherent dignity 
of the human person, and in a manner which 
takes into account the needs of persons of his 
or her age (United Nations, 1989)? Evidence 
is available in support of the adolescent lim-
ited group of offenders within Moffit’s (1993) 
typology but not for the life-course-persistent 
group. Perhaps Moffit’s (1993) distinction is 
not a helpful consideration for intervention 
approaches that confer the needs of children 
deprived of their liberty.

10. Conclusion

The UN Rules for the Protection of Juveniles 
Deprived of their Liberty (United Nations, 
1990) clearly define necessary and minimum 
requirements for children who are deprived 
of their liberty. These children have multi-
farious needs and face numerous and com-
plex psychological and social challenge. The 
Global Study on Children Deprived of Lib-
erty (Global Study on Children Deprived of 
Liberty, 2016) is seeking to identify good 
practices and make recommendations for ef-
fective measures to prevent human rights vio-
lations against children in detention, and re-
duce the number of children deprived of lib-
erty. This review of available evidence seeks 
to contribute to understanding by bringing 
together new developments towards effective 

practice to assist professionals to provide ap-
propriate intervention to children deprived of 
their liberty that confer safeguarding and the 
rights of every child deprived of their liberty 
as a result of offending.
It has been discussed how the deprivation of 
liberty has profound consequences for every 
imprisoned child. Adolescence is a complex 
period of developmental transition between 
childhood and adulthood. An incarcerated 
adolescent faces incredible challenges to the 
development of their social and human agen-
cy and their interplay is likely crucial.
We must ensure that children deprived of 
their liberty have the necessary opportunity 
and support to move on with their lives. It is 
evident children are not routinely afforded 
such opportunity, evidenced through their 
feedback and sense of wellbeing whilst in 
prison (Her Majesty’s Inspectorate of Pris-
ons, 2016). The low rates of participation in 
education, training, employment and offend-
ing behaviour programmes (Her Majesty’s 
Inspectorate of Prisons, 2016) exacerbate this 
concerning picture.
This position paper has looked towards the 
literature regarding psychosocial maturity, 
psycho-social development, psychologi-
cal development, their interplay and their 
link to offending and offending cessation to 
highlight the need for effective and holistic 
intervention with children deprived of their 
liberty as a result of offending. It is argued 
that desistance led approaches should be inte-
gral in supporting an ‘organically’ occurring 
processes of desistance from crime in an age 
appropriate and holistic approach to comple-
ment RNR approaches. A focus on positive 
human change and development is a neces-
sary addition to practice, rather than a single 
focus on risk reduction. Desistance research 
has highlighted how there are multiple path-
ways out of crime. The interplay between the 
social or structural contexts of desistance, 
and the more subjective or personal aspects, 
is key to understanding and supporting this 
process for every child deprived of their lib-
erty as a result of offending. Importantly, 
desistance approaches lend themselves to a 
resettlement approach, looking beyond the 
custodial environment to the child’s family,
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social and community setting to where they 
will return; support and intervention should 
continue beyond a custodial sentence, de-
sistance is not a quick nor easily sustained 
process for a child deprived of their liberty. 
The integration of desistance led approaches 
which focus on positive human change and 
development within a holistic approach pro-
motes UNCRC requirements and I suggest, 
better uphold a child’s rights, reducing the 
likelihood of the enduring ‘tag’ of an offender 
which will better enable children and adoles-
cents to move on and away from their incar-
ceration towards a positive future.
Most of all, I would like to highlight that ac-
cordant to desistance approaches, we should 
use imprisonment more sparingly because 
imprisonment frustrates desistance (Weaver 
and McNeil, 2008). This supports the UN-
CRC requirements, in that the imprisonment 
of children should be used only as a measure 
of last resort and for the shortest appropriate 
period of time. Weaver and McNeil (2008) 
identify that stopping offending is much easi-
er where people maintain strong and positive 
social ties, where they can see beyond their 
label as a prisoner or an ‘offender’ and where 
they can reduce or avoid contacts with other 
‘offenders’, rather than being forced to live 
alongside them. To achieve reductions in so-
cial exclusion, recidivism rates, and public 
expenditure this would make intuitive sense. 
Prison makes all of these things much more 
difficult. For effective intervention for chil-
dren who commit offences it is clear that their 
deprivation of liberty should be a last resort.   
Formal early interventions such as assist-
ing in the strengthening of social bonds are 
suggested to be crucial in intervening early 
and preventing children from offending and 
reducing the likelihood that they would lose 
their liberty as a consequence of future of-
fending. If desistance could be facilitated at 
earlier points then there would be consider-
able financial and holistic benefits to society.
Desistance is a burgeoning area of research 
in intervention and approach with offenders. 
However, it remains a developing area of un-
derstanding and I suggest it is crucial in effec-
tive intervention for children deprived of their 
liberty. However, we do need to better under-

stand the process of desistance and come to 
agreement as to its pathway for children. This 
will support improved understanding of the 
efficacy of such intervention and appropriate 
evaluation. We must ask how can we best fa-
cilitate, as well as promote, a desistance ori-
entated perspective for children deprived of 
their liberty as a result of offending.
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Abstract

Recent Supreme Court decisions have limited the severity of sentencing of juveniles convicted 
of murder due to their immature development, vulnerabilities to poorly-considered actions, and 
likelihood for violence desistance over their life course.  The present study examines the re-
cidivism of a small sample of individuals convicted of a homicide offense as an adolescent and 
released from prison as adults. The results revealed a low recidivism rate for any criminal con-
viction and an even lower rate of reconviction for violent recidivism during a 7.8 year follow-
up in the community.  The older age of participants at the time of release from incarceration is 
suggested as an important factor in their positive post-release adjustment.

Keywords: Juvenile offenders, recidivism, homicide, desistance.

1. Introduction

The U.S. Supreme Court has redrawn the 
constitutional limits for the punishment of 
youth convicted of murder in recent years. 
The development of this constitutional doc-
trine began with Roper v. Simmons (2005) 
which categorically barred the death penalty 
for persons committing a capital offense prior 
to age 18.  The Court followed in Graham 
v. Florida (2010) with a bar on juvenile Life 
Without Possibility of Parole (JLWOP) for 
non-homicide offenses committed by youth 
under age 18, and in Miller v. Alabama (2012) 
subsequently barred sentencing schemes im-
posing mandatory JLWOP for juveniles con-
victed of murder.  Most recently, the Court 
asserted in Montgomery v. Louisiana (2016) 
that the holdings in Miller must be applied 
retroactively to all persons who are currently 
incarcerated following conviction for a homi-
cide committed as a juvenile and sentenced 
to a mandatory term of JLWOP.  The United 
States stands alone in the world as the only 
country that imposes JLWOP (Nellis and 
Chung, 2013).
In crafting this approach, the Court created 
a doctrinal foundation in Roper by drawing 
upon research on the developmental charac-
teristics of adolescence. The Roper decision 
set the stage by explicitly referring to “a lack 
of maturity and an underdeveloped sense of 
responsibility,” being “more vulnerable and 
susceptible to negative influences and outside 
pressures, including peer pressure,” and per-
sonalities that are “more transitory and less 
fixed.” (Roper v. Simmons, 2005, pgs. 569-
570). The Court concluded that the immatu-

rity of adolescents renders them--as a class 
and not just in individual instances--less cul-
pable than adults for their crimes and more 
amenable to rehabilitation and the positive ef-
fects of maturation.  The Court also observed 
that “juvenile offenders cannot with reliabil-
ity be classified among the worst offenders.” 
(Roper v. Simmons, 2005, pg. 569) In subse-
quent cases, the Court majority would also 
explicitly refer to emerging developmental 
neuroscience to buttress its doctrinal point 
that “children are different” and support its 
position that JLWOP would be dispropor-
tionate punishment for juveniles under the 8th 
Amendment’s prohibition against cruel and 
unusual punishment.
It is now settled law that juveniles are dif-
ferent than adults and that youth matters as 
a mitigating factor when calculating punish-
ment. Roper ensures that nobody will be ex-
ecuted for a juvenile capital crime. Graham 
established and Miller reaffirmed that a state 
“is not required to guarantee eventual free-
dom” and so may impose JLWOP after an 
individual sentencing hearing--but must also 
provide “some meaningful opportunity to ob-
tain release based on demonstrated maturity 
and rehabilitation.” (Graham v. Florida, 2010, 
pg. 2030)
Montgomery cleared the way for the esti-
mated 2,774 (National Conference of State 
Legislators, 2016) inmates serving JLWOP 
for crimes committed as juveniles to have 
their cases reviewed. Most states have moved 
to abandon or restrict JLWOP and to estab-
lish resentencing or parole mechanisms for 
review of currently incarcerated individuals.  
Minimum mandatory sentences before parole
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eligibility range from fifteen years (Nevada, 
West Virginia) to very lengthy minimum sen-
tences before parole eligibility that challenge 
what it means to have “some meaningful op-
portunity” to demonstrate maturity and reha-
bilitation (see Miller, Dorn and Hritz, 2015). 
For example, before being struck down by 
the state Supreme Court, Nebraska had es-
tablished a minimum mandatory term of 60 
years. Texas and Nebraska have established a 
minimum mandatory sentence of 40 years be-
fore an inmate convicted of a homicide com-
mitted as a juvenile would become parole-
eligible. This means that a youth convicted 
at age 15 would be 55 before a first parole 
hearing.  Still, many inmates previously con-
victed of murder and other serious crimes 
committed while juveniles and sentenced to 
JLWOP will not spend the rest of their lives in 
prison and that future cases of juvenile homi-
cide will be sentenced using factors provided 
in Miller regarding case-specific mitigating 
factors as well as adolescent immaturity, di-
minishing risk with age, and amenability to 
rehabilitation.
The Miller decision provided the following 
as factors to be considered at the time of sen-
tencing: a) a juvenile’s age and its hallmark 
features – including immaturity, impetuosity, 
and a failure to appreciate consequences; b) 
family and home environment, from which 
youth are less capable than adults of extricat-
ing themselves; c) the circumstances of the 
offense, including the juvenile’s role and ex-
tent to which peer pressure was involved; d) 
the youth’s incompetence arising from imma-
turity that may have resulted in disadvantages 
in dealing with the police or participating in 
the criminal proceedings; and e) a youth’s po-
tential for rehabilitation.
Many inmates still serving JLWOP have 
been in prison for decades without any re-
alistic hope of ever being released prior to 
the Supreme Court decisions in Miller and 
Montgomery but will now have their cases 
reviewed. Pre-Miller sentences to JLWOP 
will need to be remedied through convert-
ing them to parole-eligible sentences after a 
designated minimum time served or through 
an individualized hearing applying a Miller 
analysis for resentencing to something less 

than JLWOP or to JLWOP because the of-
fender is among “the rare juvenile offender 
whose crime reflects irreparable corruption.” 
Post-Miller prosecutions of capital offenses 
committed by juveniles will be subject to a 
Miller analysis that anticipates that future JL-
WOP sentences will be uncommon.
It is difficult to determine at a national level 
how many JLWOP inmates will be resen-
tenced in a manner that affords them a parole 
hearing and/or liberty in the next few years 
given variations in practice across jurisdic-
tions and continuing litigation in many about 
permissible procedures, minimum mandatory 
sentences, and how to best apply the so-called 
“Miller factors” retrospectively in resentenc-
ing and parole proceedings. A key consider-
ation, among other factors, in these resen-
tencing and parole hearings for pre- and post-
Miller cases will be the criminal recidivism 
rates and post-release adjustment of juveniles 
convicted of murder in the community.

2. Previous Research on the Recidivism of 
Juveniles Charged or Convicted of Murder

Prior research on adolescents charged or con-
victed of homicide has focused on identifying 
historical and clinical factors and the charac-
teristics of their homicide to establish typolo-
gies of juvenile homicide offenders (Cornell, 
Benedek and Benedek, 1987), or identifying 
variables that distinguish them from vio-
lent but non-homicide offenders (DiCataldo 
and Everett, 2009; Heide, 2003; and Zagar, 
Busch, Grove, et al., 2009).  Early research on 
the recidivism of juvenile homicide offend-
ers relied on small samples or a few case re-
views of mostly parricide offenders (Duncan 
and Duncan, 1971; Heide, 1992; Post, 1982; 
Russell, 1984; and Tanay, 1973). More recent 
empirical studies examined recidivism rates 
upon release from incarceration using larger 
samples and longer follow-up times in the 
community (Hagan, 1997; Heide, Spencer, 
Thompson et al, 2001; Howell, 1995; Trul-
son, Caudill, Haerle, et al., 2012 and Vries 
and Liem, 2011).
Howell (1995) reported on the effectiveness 
of a 16-week treatment program for juveniles 
convicted of murder provided in a secure
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treatment setting in Texas. A comparison of 
rearrest and reincarceration rates at one and 
three-years post-release with a control group 
of untreated juveniles convicted of murder 
but not admitted to the program revealed a 
significantly lower arrest rate for the treat-
ed (22%) compared to the untreated group 
(41%). They also had a significantly lower 
reincarceration rate (0% vs. 13%). These dif-
ferences largely disappeared at the three-year 
follow-up, however. The treatment group had 
a similar rearrest rate as the untreated group 
(35% vs. 39%) and a non-statistically signifi-
cant lower incarceration rate (6% vs. 22%) 
over a longer follow-up period.
Hagan (1997) examined the recidivism of 20 
youth adjudicated for murder or attempted 
murder committed to a residential treatment 
juvenile correctional program in Wisconsin. 
The average length of time at risk in the com-
munity during follow-up was not reported but 
to qualify for the study the youth had to be in 
the community between five to fifteen years. 
Twelve (60%) of the murder and attempted 
murder group were rearrested in the follow-
up period. Seven (35%) had committed a 
violent offense against person and five (25%) 
had committed a property crime. There were 
no statistically significant differences in re-
cidivism between the homicide and a non-
homicide comparison group consisting or 20 
youth convicted of a violent crime and com-
mitted to the same program at approximately 
the same time.
Heide, Spencer, Thompson et al. (2001) re-
ported a similar high rate of reincarceration 
for 59 youth transferred to adult court and 
sentenced to adult prison for murder and at-
tempted murder in Florida.  The average time 
served in prison was six years and average 
time at risk in the community post-release 
was 11 years.  Sixty percent of the released 
youth were reincarcerated during the follow-
up period and 80% of these returned to prison 
within three years of release from the mur-
der sentence. Unlike previously reviewed re-
search on the recidivism of juvenile homicide 
offenders which used samples of offenders 
committed to juvenile correctional settings, 
the sample in Heide et al. (2001) were trans-
ferred to adult criminal court and incarcer-

ated in adult prisons.
Vries and Liem (2011) report that 59% of 137 
Dutch youth adjudicated for homicide be-
tween 1992 and 2007 were rearrested in a fol-
low-up averaging 8.5 years; about one-fifth 
of the rearrests were for a violent offense.  
Factors associated with recidivism included 
being male, having a history of criminal of-
fending and having poor self-control.
Myers, Chan, Vo et al. (2010) followed 11 ju-
veniles convicted of sexual homicides.  Five 
(45%) remained arrest-free after 8.9 years 
but six (55%) were rearrested after 4.4 years. 
Three for another sexual homicide or a sexu-
ally homicidal act.
Finally, Trulson Caudill, Haerle et al. (2012) 
examined the recidivism rate for 464 juvenile 
homicide offenders (126 gang-related ho-
micides and 338 whose homicides were not 
gang-related) who had been committed to a 
juvenile justice facility. Youth whose homi-
cides were gang-motivated were 51.4% more 
likely to be rearrested post-release than those 
not committed for a gang murder, and 89.4% 
more likely to be arrested for a felony arrest.
These studies varied significantly in impor-
tant ways: (a) some grouped attempted mur-
der arrests or convictions with youth arrest-
ed and convicted of a homicide offense; (b) 
some mixed youth awaiting trial for murder 
with youth convicted of murder while other 
studies were exclusively comprised of only 
youth convicted of murder; (c) some studies 
used samples of youth tried and sentenced 
as adults in criminal court while others used 
samples of youth retained and incarcerated 
in the juvenile justice system; (d) some used 
new arrest as the recidivism outcome vari-
able while others used the more conservative 
estimate of conviction or reincarceration as 
the recidivism outcome variable; and (e) the 
studies differed on the length of the follow-up 
or time at risk after release.
Despite these differences, this set of studies 
all found that youth convicted of homicide or 
attempted homicide offense and incarcerated 
in either the juvenile justice or criminal jus-
tice systems have difficulties with successful 
community re-entry as reflected by relatively 
high rates of new arrests and/or convictions.  
Perhaps counter-intuitively, it does not appear
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that recidivism risk among juvenile homicide 
offenders differs significantly from recidi-
vism risk of youth charged or convicted of a 
violent but non-homicide offense.
Age at time of release for community re-entry 
may be a significant variable in recidivism 
risk among juvenile offenders.  Adolescents 
and young adults are generally at higher 
risk for violence and criminality than older 
adults (Gottfredson and Hirschi, 1990; Laub 
and Sampson, 2003).  However, even “most 
youth who commit felonies greatly reduce 
their offending over time, regardless of the 
intervention” (Mulvey, 2011, pg. 1).  Age at 
the time of release could be a potentially sig-
nificant factor when estimating recidivism of 
juvenile homicide offenders, as appears to be 
the case for most offenders.  Youth sentenced 
to lengthier terms of incarceration which ex-
tend beyond the higher risk phase of their 
youth (mid-adolescence to their mid-20’s) 
may have more successful community re-
entry than youth who are released when they 
are still within that higher risk phase of life.
Unfortunately, age at the time of release has 
not been routinely reported in prior research 
on recidivism of juveniles charged or convict-
ed of homicide. The focus has been on pro-
viding estimates of time at risk in the commu-
nity.  Only Heide et al. (2001) reports an aver-
age for time served for her sample (approxi-
mately 6 years) suggesting that if sentenced 
while still a juvenile or a young adult, they 
would have been released while still in their 
mid-20s. Howell (1995) and Hagan (1997) 
do not provide information about time con-
fined or age at release but since their samples 
were youth sentenced to a juvenile correc-
tional facility and presumably were released 
at the end of juvenile jurisdiction, typically 
between the ages of 18 and 21 in most states; 
although some states have mechanisms for 
serious juvenile offenders to enter the adult 
correctional system at the end of juvenile ju-
risdiction. Vries and Liem (2011) did not in-
clude information about the age of release for 
their Dutch sample.

3. The Present Study

This study revisits a sample originally exam-

ined in DiCataldo and Everett (2008) which 
compared 33 adolescents adjudicated or 
awaiting trial for murder with 38 adolescents 
who committed a violent but non-homicidal 
offense. That study examined whether the 
two groups differed significantly on family 
history, early developmental, delinquency 
history, mental health history, and weapon 
possession variables. Results indicated that 
the non-homicide group proved more prob-
lematic on many of these variables. Two key 
factors did distinguish the homicide group 
from the comparison group: greater availabil-
ity of a gun and substance abuse at the time 
of the offense.
The present study is a follow-up with 22 of 
the 33 juveniles charged with or convicted of 
a homicide who then went on to serve lengthy 
periods of incarceration in adult prisons prior 
to release to the community. Most were re-
leased when they were in their late 20’s and 
early 30’s, when they were beyond the high-
est risk period for violence and criminality. 
The later age of release from prison for these 
juvenile homicide offenders provides an op-
portunity to investigate whether older age at 
the time of release impacts recidivism rates 
generally reported for homicides commit-
ted as a juvenile. A reduced recidivism rate 
for an older, more mature cohort of juve-
nile homicide offenders may have important 
public policy implications as states begin to 
move toward instituting various remedies 
to address the changes in JLWOP sentences 
brought about by Miller and Montgomery.
The following research questions are ad-
dressed in this study:
1. What are the general and violent recidi-

vism rates for these juveniles convicted 
of homicide--most of who have been in 
the community for several years?

2. What risk factors are associated with 
recidivism among these juvenile homi-
cide offenders?

3. Does age at the time of release or dura-
tion of incarceration have an impact on 
their likelihood of general and/or vio-
lent recidivism?
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4. Method

Participants
The thirty-three (33) juvenile homicide of-
fenders from which twenty-two (22) were 
selected for the present analysis were origi-
nally identified by DiCataldo and Everett 
(2008) who compared these thirty-three (33) 
juvenile homicide offenders to thirty-eight 
(38) juveniles who had committed violent but 
non-homicide offenses.  These 33 were either 
in juvenile detention awaiting adjudication 
for a homicide offense or had been convicted 
of a homicide offense and were sentenced to 
an adult correctional setting between 1995 
and 1998. Juveniles convicted of First or Sec-
ond Degree Murder were typically held in 
juvenile correctional facilities until transfer 
to adult correctional facilities at some point 
between ages 18-21.
Juveniles not waived into adult court and 
convicted of a homicide offense prior to 1996 
were given a determinate adult sentence con-
sisting of the following:  First Degree Murder 
– 15 to 20 years; Second Degree Murder – 
10 to 15 years; and Manslaughter – commit-
ment to youth corrections until age 21 and/or 
commitment to prison for a determinate time. 
Most individuals in this sample were subject-
ed to this sentencing scheme.
Those waived to adult court prior to 1996 
were sentenced to JLWOP for the conviction 
of Murder, First Degree and to Life with the 
Possibility of Parole after fifteen years for 
Murder, Second Degree. Some individuals in 
the current sample were waived to adult court 
and sentenced after conviction for Murder, 
Second Degree to the DOC.  None of the par-
ticipants in the current sample were convicted 
of Murder, First Degree in adult court as they 
were not parole eligible and, therefore, not in 
the community at the time of this study.
After 1996 all juveniles at least 14 years old 
were automatically waived to adult court and 
eligible for adult sentencing schemes.  A con-
viction for Murder, First Degree resulted in 
automatic JLWOP; Murder, Second Degree 
were automatically sentenced to Life With 
the Possibility of Parole after 15 years; and 
Manslaughter resulted in a determinate sen-
tence to a youth correctional agency and/or 

the adult correctional system. Juveniles sen-
tenced to JLWOP for Murder, First Degree 
were not included in this study as they were 
not in the community at the time of data col-
lection.

Procedure
Each of the 33 juvenile homicide offenders 
from the original 2008 study was assessed 
with an extensive semi-structured interview 
form developed specifically for that research 
project. The results of that semi-structured 
interview conducted between 1995 and 1998 
was utilized in the present study. The inter-
views were conducted by master-level clini-
cians or by a research assistant. All interview-
ers were trained on the administration of the 
semi-structured interview form.  The inter-
views typically took about two hours. Histor-
ical data was self-reported by the youth but 
was supplemented with information avail-
able in the existing clinical file for each youth 
maintained in the youth correctional program 
where they were being held at the time of ini-
tial data collection between 1995 and 1998.  A 
copy of the interview form is available from 
the first author.  The study was approved by 
the Internal Review Board of the Massachu-
setts Department of Youth Services.

Data Collected in 1995-1998
Demographic data obtained from available 
police and court records in the youth’s pro-
gram file and the interview included age at 
time of the homicide, race/ethnicity, and con-
viction of record (First Degree Murder, Sec-
ond Degree Murder, Manslaughter). Selection 
of variables in the semi-structured interview 
form was guided by the research literature 
about factors related to violent offending in 
youth and included information about fam-
ily background, early childhood, educational 
history, peer group, mental health/substance 
abuse problems and treatment, and weapon 
possession. Delinquency history was ob-
tained from their juvenile CORI at the time of 
the semi-structured interview between 1995-
1998.
Information was obtained from police reports 
and other legal documents found in the youth 
correction program records about their
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relationship to the victim, the circumstances 
surrounding the homicide (including the pre-
cipitating event), the kind of weapon used, 
and the motivation for the homicide.

Recidivism, Length of Incarceration and Time 
at Risk
Recidivism data was obtained from their 
adult Criminal Offender Record Information 
(CORI). Data about each offender’s age at the 
time of their release to the community, dura-
tion of incarceration, and time at risk in the 
community since release was obtained from 
CORI and parole records.
The current study was approved by the Hu-
man Subject Review Board at Roger Wil-
liams University and by the Massachusetts 
Department of Criminal Justice Information 
Service and Parole Board.

5. Results

Twenty-two (22) of the original 33 juvenile 
homicide offenders were released from pris-
on through either parole or the completion of 
a fixed sentence. The remaining 11 offend-
ers were not included in the current study 
because they were still in prison for their 
murder conviction because they were serving 
JLWOP or had been denied parole, had been 
adjudicated for manslaughter and sentenced 
to a juvenile justice setting and released at 
age 21, or their CORI records could not be 
located. A juvenile homicide perpetrator was 
later exonerated of his murder conviction and 
another died while in prison. They were not 
included in the present study.

Demographic Characteristics and Legal 
Outcomes
The 22 members of the juvenile homicide 
group was comprised of four Caucasian, 
twelve African Americans, four Latinos, and 
two participants self-identified as Mixed.  Av-
erage age at the time of the homicide offense 
was 16.2 years (SD = 0.94) and average age at 
release to the community was 29.1 years (SD 
= 2.9).  Participants averaged 12.7 years (SD 
= 3.1) in prison and average time at risk in 
the community was 7.8 years (SD = 3.4).  Ten 
participants were not waived to adult court, 

were convicted of First Degree Murder and 
sentenced to a determinate sentence of 15-20 
years for a murder committed prior to 1996; 
ten were not waived to adult court, convicted 
of Second Degree Murder and sentenced to 
a determinate sentence of 10-15 years for a 
murder committed prior to 1996 or where 
waived to adult court convicted of Second 
Degree Murder, given a life sentence with pa-
role eligibility and had been paroled; one was 
convicted for Manslaughter with a sentence 
to adult prison; and, one participant’s convic-
tion of record is unknown. No participants in 
this study were sentenced to JLWOP.

Recidivism
Seven (31.8%) of the participants had a 
post-release conviction for any offense and 
15 (68.2%) had no post-release convictions.  
None of the participants had arrests or convic-
tions for a post-release homicide. The sample 
was divided into four categories based on fre-
quency and type of post-release adult crimi-
nal convictions:
Serious Violent Persistent Offenders – two 
or more post-release convictions for violent 
offenses and/or one violent conviction in-
volving the use of a weapon.
Single Violent Persistent Offenders - one 
post-release conviction for a violent offense
without the use of a weapon.
Violent Desistance Offenders – one or more 
post-release convictions for non-violent 
offense(s) and no violent offense convictions.
Total Desistance Offenders – No post-release 
criminal convictions.
The results of the classification based on 
these definitions are reported in Table 1. 
Also reported are race/ethnicity and type of 
conviction for the four groups. Chi-Square 
comparisons for recidivists comprised of the 
combined three recidivist groups (N=7) vs. 
the non-recidivist group (n=15) did not yield 
any significant differences.
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Table 1 Demographic and Legal Characteristics of the Four Juvenile Homicide Offender Groups

The largest group was the Total Desistance 
Offenders who comprised 68.2% (15) of 
the sample. When combined with the three 
Violent Desistance Offenders (13.6%), the 
two groups comprised a total of 18 (81.2%) 
participants who had not been convicted of 
a post-release violent offense. A total of four 

(18.2%) participants had at least one post-re-
lease violent conviction but only two (9.1%) 
had two or more post-release violent convic-
tions and/or one post-release violent convic-
tion involving use of a weapon.
The Serious Violent Persistent Offenders also 
had the highest mean for post-release total
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convictions (7.0) and violent convictions 
(4.5). The results for age at the time of release, 
total time committed, time at risk, number of 
prior offenses and post-release convictions 
for the four juvenile homicide groups are pre-

sented in Table 2. T-test comparisons of the 
non-recidivists (N=15) and the combined re-
cidivist groups (N-7) did not yield significant 
differences.

Table 2 Prior Offense History and Recidivism Post-Release

Community, Family, Mental Health, Weapon 
and Delinquency History Prior to their Re-
lease from Adult Incarceration
Self-report data about community, family and 
mental health variables were obtained while 
the 22 homicide offenders were juveniles and 
placed in a youth correctional program fol-
lowing their arrest or conviction for the ho-
micide offense between 1995 and 1998. Only 
6 (40%) of the Total Desistance Offenders re-
ported believing there was a crime problem 
in their community compared to all the mem-
bers of the other three groups (7; 100%). A 

lower percentage of the Total Desistance Of-
fenders group reported feelings safe in their 
community (73.3%) compared to the other 
three groups who all reported feeling safe in 
their community (100%), despite their also 
reporting a crime problem where they live.
Compared to the other three groups, the To-
tal Desistance Offenders, also reported low-
er rates of criminal history for their fathers 
(14.3%) and siblings (35.7%), family his-
tories of domestic violence (7.1%), and the 
murder of a family member (14.3%). Compa-
rable percentages of the Total Desistance
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Offenders (57.1%) and Serious Violent Per-
sistent Offenders (50%) reported a history of 
gun possession but Total Desistance Offend-
ers reported a lower rate of carrying a knife in 
the community (35.7%) and having routinely 
kept a gun at home (21.4%) than the other 
three recidivism groups. A lower percentage 
of Total Desistance Offenders reported a his-
tory of mental health treatment, aggression/
fighting problems and anger control problems 

than the other three recidivism groups.
Chi-square analyses corrected for the number 
of tests conducted did not yield any signifi-
cant differences between the three combined 
recidivist groups (N=7) and the non-recidivist 
group (N=15).
Results for the four groups on community, 
family, weapon and mental health variables 
are presented in Table 3.

Table 3 Community, Family, Weapon and Mental Health Variables
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Characteristics of the Homicide Offense
Fourteen (63.6%) of the homicides were 
committed with a gun. A knife was used in 
three (13.6%) homicides and a blunt object 
was used in three (13.6%) homicides.  The 
method used was unknown for two (9.1%) of 
the homicides. Seventeen (85%) of the ho-
micides included at least one co-defendant 
in the homicide.  Only two homicides were 
committed by a solo offender (15%). Infor-
mation about the presence of a co-defendant 
in two of the homicides was not available.  
There was no readily discernable pattern 
among the four groups regarding the weapon 
used in the homicide or the participation of a 
co-defendant.
Ratings about the offender’s relationship to 
the victim and the underlying motivation 
for the homicide were based on information 
contained in police reports and grand jury 
transcripts. Nine (40.9%) of the victims were 
strangers (defined as having known the vic-
tim for less than 24 hours).  The victim was 
an acquaintance in two (9.1%) of cases, a ri-
val in nine (40.9%), and a relationship could 
not be determined in two (9.1%) cases.  Ten 
(45.5%) of the homicides were motivated by 
conflict with the victim. Five (27.3%) oc-
curred in commission of another felony (most 
often robbery) and four (18.2%) were unpro-
voked homicides. Motivation or precipitating 
event could not be identified for two (9.1%) 
participants.

6. Discussion

There is limited research regarding post-re-
lease adjustment and recidivism of individu-
als convicted of homicide offenses as adoles-
cents.  Recidivism estimates have varied sig-
nificantly, and the differences in recidivism 
reported across studies is likely due to the 
widely varying characteristics of the studies, 
including definitions of recidivism, duration 
of post-release follow-up periods, differences 
in sample populations such as youth commit-
ted to a juvenile correction program vs. youth 
sentenced to adult prisons and age at the time 
of release to the community. These variations 
across studies likely have a significant impact 
on the recidivism rates reported and make 

comparisons difficult.
The recidivism rate in the present study uti-
lizing post-release convictions was generally 
lower than reported rates in previous research.  
Only 31.8% of the 22 study participants were 
reconvicted for any re-offense and new con-
victions for any violent offense was 18.2% 
over an average 7.8-year post-release follow-
up.  Only two (9.1%) participants had post-
release convictions for two separate violent 
offenses or one violent offense with a weapon.  
No one was charged or convicted of a post-
release homicide. These juvenile homicide 
offenders were mid-adolescents at the time of 
their homicide offense (16.2 years old, SD = 
0.94) but served relatively long sentences in 
adult prisons (12.7 years, SD=3.1). The par-
ticipants were released at an average age of 
29.1 years (SD=2.9 years) which placed them 
outside of the late-adolescent to early young 
adulthood years of greatest risk for criminal 
offending.  Their age at release may account 
for the low recidivism rate.
The 22 participants were classified into four 
groups based upon frequency and type of 
post-release recidivism.  The largest group, 
Total Desistance Offenders, comprised 15 
(68.2 %) participants who had no post-re-
lease convictions for any criminal offense 
during the follow-up period. Three (13.6%) 
participants were classified as Violent Desis-
tance Offenders, defined as having at least 
one non-violent crime convictions during the 
follow-up period. They generally occupied a 
middle ground position on many of the prior 
delinquency, family history, community and 
mental health variables.  Two (9.1%) partici-
pants were classified as Single Persistent Of-
fenders defined as having only one conviction 
for a violent offense that did not include the 
use of a weapon, and two (9.1%) participants 
were classified as Serious Violent Persistent 
Offenders, defined as having been convicted 
of two or more two violent offenses or one 
violent offense involving the use of a gun.  
Compared to Total Desistance Offenders and 
Violent Desistance Offenders, Serious Violent 
Persistent Offenders reported a greater histo-
ry of family criminality (father or siblings), a 
higher percentage reported having had a mur-
dered family member, a more troubled
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history of mental health and/or substance 
abuse problems, and problems with aggres-
sion, fighting and anger control.
A strength of this study is its longitudinal de-
sign. Interviews were conducted with the par-
ticipants when they were juveniles and prior 
to their transfer to prison and, therefore, prior 
to their release into the community. The inter-
view data could yield predictors of recidivism 
as they were collected prior to the release of 
participants from incarceration, although the 
sample is too small to allow for statistical 
testing of their predictive value.
There are several limitations to the pres-
ent study. The most significant is the small 
sample size which calls into question how 
robust and generalizable the finding are and 
precludes identification of statistically sig-
nificant differences among the classification 
groups. Future studies with larger samples of 
juvenile homicide offenders are needed to test 
for meaningful differences among the classi-
fication groups. Another limitation was the 
absence of information from the study partic-
ipants about their perceptions of their general 
adjustment, experiences of community re-en-
try following incarceration, and community 
supports which could have impacted their 
recidivism.  Future research should examine 
information about post-release adjustment 
and level of community re-entry supports to 
determine their impact on recidivism.
Finally, this study did not include juveniles 
transferred to adult court and automatically 
sentenced to JLWOP for First Degree Murder.  
The study contained juveniles not waived to 
adult court and/or sentenced to Second De-
gree Murder or Manslaughter.  The juveniles 
in this study may differ from juveniles sen-
tenced to JLWOP on various psychosocial 
characteristics, delinquency history, heinous-
ness of their homicide offense and the assess-
ment of their risk for recidivism and amena-
bility for rehabilitation. The selection bias 
represents another limit on the generalizabil-
ity of the reported findings.  Future research 
needs to include juveniles waived to adult 
court and sentenced to JLWOP.

7. Implications

The results of this study, comprised of a 
small cohort of juvenile homicide perpetra-
tors released from prison as adults, revealed 
an unexpectedly low rate of recidivism over 
a lengthy follow-up time while “at risk” in 
the community.  The rate and seriousness of 
recidivism for this sample is generally low-
er than the rate and severity of recidivism 
reported in prior research reports.  The low 
sample size prevented the statistical identi-
fication of factors predictive of recidivism.  
The sample’s older age (29.1 years) at the 
time of their release from prison may account 
for their relatively crime-free adjustment in 
the community. Their advanced age at the 
time of release is generally considered to be 
beyond the high-risk age for criminal offend-
ing (Gottfredson and Hirschi, 1990; and Laub 
and Sampson, 2003).
Despite its limitations, this study has signifi-
cant implications for post-Miller resentencing 
proceedings or parole hearings, and for indi-
vidualized hearings for juveniles convicted of 
a homicide offense.  For persons in resentenc-
ing hearings and parole hearings, the findings 
of this study of low post-release convictions 
for violent offenses (and no homicides) is rel-
evant to (a) the potential of youthful offenders 
for rehabilitation; and (b) the protective role 
of normal developmental maturation against 
criminal non-violent and violent reoffending 
as youthful offenders age (even if previously 
convicted of a homicide).  For persons in re-
sentencing hearings, evidence of general in-
stitutional adjustment and violent misconduct 
during incarceration may be more germane to 
determinations of rehabilitation and risks of 
violent recidivism than violent acts (includ-
ing homicide) committed years ago while the 
individual was still an adolescent.
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