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Foreword

A safe childhood is every child’s right, and strong laws and policies
are essential to meet this right. Namibia’s Child Care and Protection
Bill, once enacted, will bring national legislation in relation to child
care and protection in line with the provisions of the Convention
on the Rights of the Child, signed by Namibia in 1990.

By repealing the antiquated Children’s Act 33 of 1960, its enactment will allow for a more
comprehensive, protective environment for children. The new Act will substantially improve
the child care and protection system in Namibia and will promote the best interests, safety
and well-being of the child. The Act will also recognise that services for children should
be provided in a manner that respects children’s need for continuity of care and stability,
taking into consideration the physical, mental and emotional needs and differences that
exist among children. With the impact of the HIV pandemic on communities, families and
children alongside the continued poverty and high inequity across Namibian society, the Act
will serve to ensure that all children are treated equally under law, and that the integrity of
the family unit is supported.

The Government of Namibia, under the leadership of the Ministry of Gender Equality
and Child Welfare, is to be congratulated for undertaking a process of legislative review
and reform to develop the proposed bill which was a remarkable and unique example of
democracy and public participation - including children - in law-making. UNICEF was
privileged to have been a part of this important legislative reform process.

The process was a true example of a human rights-based approach, by involving all duty
bearers and rights claim holders, including vulnerable and marginalised children. The regional
and national consultation meetings, extensive media campaign and active engagement of
children through a Children’s Reference Group parallel to the Technical Working Group, are
just some of the elements of the process described in this publication which ensured that the
end product has taken into account and respected the views and perspectives of the entire
Namibian society. The collaboration between the Ministry of Gender Equality and Child
Welfare and the Legal Assistance Centre outlined in this publication is an exemplary example
of civil society working in close collaboration with government to achieve legislative reform.

We are optimistic that this documentation of the legislative reform process for the Child
Care and Protection Bill will assist towards its promulgation and enactment, and towards

the goal of ensuring a comprehensive protective environment for all Namibia’s children.

lan MacLeod
UNICEF Representative
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Preface

The Namibian Constitution enshrines the rights of children to life,
health, education and a decent standard of living. The Namibian
Government has signed and ratified key international Conventions,
including the Convention on the Rights of the Child, to uphold
children’s rights and freedoms.

The necessity to ensure children receive protection, care and support in a changing context
resulted in the Ministry of Gender Equality and Child Welfare drafting the Child Care
and Protection Bill. This is to replace the outdated Children’s Act 33 of 1960. The Ministry
of Gender Equality and Child Welfare, mandated with ensuring efficient child welfare
services and promotion of children’s well-being and rights, recognised the importance of
legislation to provide an enabling environment for the fulfilment of children’s rights. This
was even more relevant within the context of the HIV/AIDS pandemic where Namibian
children are facing serious development challenges.

By utilising a rights-based approach, the drafting process of the Child Care Protection
Bill has taken into account the reality behind enacting and reforming laws. In order for
the reform to be effective, it was conducted in a participatory manner, engaging with
vulnerable and marginalised stakeholders, and particularly taking into account the
views of children and women. Extensive consultations took place with constituency,
regional and national stakeholders to take into account the institutional requirements
for the effective implementation of the law. Gender considerations were incorporated to
reflect the particular vulnerabilities of children and women.

The Ministry of Gender Equality and Child Welfare would like to thank UNICEF for their
financial and technical support towards this process, and their continued support to the
Government to ensure a legislative framework for the fulfilment of the rights of children
and women in Namibia. The Ministry recognises the important role of the Legal Assistance
Centre in promoting human rights in Namibia, and particularly their expertise on the
promotion of children’s rights.

This document provides a summary of the various forms of consultation undertaken
during the revision of the Child Care and Protection Bill. It provides a basis for future
law reform processes and presents an excellent example of how to include children and
the public in the law-making process.

Sirkka Ausiku

Permanent Secretary
Ministry of Gender Equality and Child Welfare
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“.. we in Namibia are obliged
7o develop policies and o Take action

7o profect and advance the right's
and inferests of our children.”

Hon Justice Peter Shivute, Chief Justice of Namibia,
Address at the Closing Session of the Technical Workshop
on the Child Care and Protection Bill, 19 August 2009
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OVERVIEW OF THE
CONSULTATION
PROCESS

} 431dVHD

1. The importance of public
participation

A democratic nation requires public participation in all decision-
making processes. The simplest form of participation is through
casting a vote in elections. However, more than this is required for
a strong democracy. Citizens in democratic countries have the right
to voice their concerns to government, and governments should
encourage citizens to give input on key issues that will affect them.
In a strong democracy, many people will get involved in decision-
making processes because they care about the outcome, and because
they know that their opinions will be considered. While government
decisions cannot incorporate every opinion, a clear and transparent
public participation process allows citizens to know that a final
decision will take their viewpoints into consideration.

All citizens shall have the right to participate in peaceful political activity
intended to influence the composition and policies of the Government.
All citizens shall have the right to form and join political parties and;
subject to such qualifications prescribed by law as are necessary in
a democratic society, to participate in the conduct of public affairs,
whether directly or through freely chosen representatives.

Constitution of Namibia, Article 17(1)

“The child should grow in the community whereby she or he must know her or
his rights. As Namibians we must educate our young ones on how to develop
this country.” - SMS



In 2009, the Ministry of Gender Equality and Child Welfare embarked on an extensive
consultation process to guide the revision of a preliminary draft of the Child Care and
Protection Bill. This bill, set to become the key piece of children’s legislation in Namibia,
covered more than 200 pages and 20 different topics. The Ministry wanted to obtain
public input to ensure that the final legislation would be based on the needs of people
in Namibia. Because the draft was so extensive, there was no one expert or group who
could give sufficient input. Instead, the voices of many stakeholders - service providers,
parents, children, grandparents, extended family and community members — were all
needed to ensure that the bill would be in the best form for tabling in Parliament.

The consultation process for the revision of the Child Care and Protection Bill is the
largest ever conducted in Namibia to date, involving regional, national and international
meetings; dissemination of information through newspapers, magazines, letters,
factsheets, radio, television and the internet; and a capability to receive input via text
message, email, internet, telephone, fax or post. Because the proposed law is for and
about children, special efforts were made to engage children in discussions about the bill
and to solicit their opinions, and the feedback received from children proved to be very
thoughtful and creative. The consultations with children and youth at various meetings
represented almost one-third of the total number of people who participated in face-to-
face consultations.

The aim of the various meetings held was to discuss key areas of the proposed bill and
the practical implications of the proposed provisions. Participants at the meetings were
not required to reach a consensus, and there were widely divergent opinions on many
of the topics discussed. This meant that for many areas in the bill, where public opinion
was sharply divided, it was necessary for the Ministry of Gender Equality and Child
Welfare to make policy decisions. To guide decision-making on difficult topics, persons
consulted were asked to provide reasons for their opinions which policy-makers could
take into consideration.

This report aims to summarise
the various forms of consultation
undertaken during the year-
long process which took place
in 2009, and to highlight key
input which resulted from
this process. The report also
includes commentary on the
strengths and weaknesses of
the consultation process, in
the hope that it can provide a
useful model for consultation
around future law reforms.

Demonstration at National Council building, 2005

2 “Thanks 4 reviewing outdated law keep da good work u will make it!”” - SMS




2. The background to the bill

The envisaged Child Care and Protection Bill was designed to replace the woefully-
outdated Children’s Act 33 0f 1960. The 1960 Children’s Act was a South African law which
came into effect in Namibia (or “South West Africa” as it was known pre-Independence)
on 1 January 1977. This law was inherited by Namibia at Independence and has served as
the key piece of children’s legislation in Namibia for over 33 years.

The 1960 Children’s Act covers the following topics:

® children’s courts

® mechanisms for assisting children in need of care
and protection

® the registration of child care facilities

® the prevention of neglect, ill-treatment and exploitation
of children

® consent to medical treatment and operations on
children

® authorisation for grants for places of safety, foster
care and child maintenance e et s
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® a procedure for obtaining contribution orders from o e 3 e
parents for the costs of keeping children in alternative P ot e e o
care.

While the obsolete and Western-oriented 1960 law remained in force in Namibia, South
Africa replaced it several times over - first by the Child Care Act 74 of 1983 (which was
not made applicable to “South West Africa” even though it was not yet an independent
nation), and more recently by the Children’s Act 38 of 2005.

Shortly after Namibia became independent in 1990, it became clear that the 1960 Children’s
Act required amendment to be more appropriate for the new Namibia. In 1994, the Ministry
of Health and Social Services commissioned the Legal Assistance Centre and the Human
Rights and Documentation Centre to prepare draft children’s legislation. To make the
law less unwieldy, the initial draft legislation was split into two pieces on the basis of
the subject matter — a Children’s Status Bill and a Child Care and Protection Bill. This
early drafting process took place in consultation with persons who work with children
in various capacities throughout Namibia, by means of a national workshop held in June
1994. The draft bills were subsequently delayed by a change of Ministers. Then, before the
bills had moved forward in the drafting process, responsibility for them passed to the new
Ministry of Women Affairs and Child Welfare which came into existence in 2000.!

' The Ministry of Women Affairs and Child Welfare was renamed the Ministry of Gender Equality and
Child Welfare in 2005.

Chapter 1: OVERVIEW OF THE CONSULTATION PROCESS 3




Since the draft bills had lain dormant for some time, the Ministry of Women Affairs
and Child Welfare solicited additional input from interested parties. Both pieces of draft
children’s legislation were discussed at a three-day workshop held near Windhoek
in October 2001, while a smaller group of stakeholders continued discussion on the
Children’s Status Bill at a workshop in Windhoek in April 2002. The Ministry appointed
a Task Force of persons with expertise in children’s issues to propose refinements to the
two draft bills on the basis of the recommendations made at these workshops. The Task
Force was chaired by the Permanent Secretary of the Ministry of Women Affairs and Child
Welfare and included representatives from the Ministry of Health and Social Services,
the Ministry of Justice, the Ministry of Home Affairs, the Office of the Attorney General
and the Legal Assistance Centre. The Task Force met during 2002 and early 2003. The
draft legislation was submitted to the technical legal drafters in the Ministry of Justice
in 2003, along with minutes of the Task Force meetings containing recommendations
for revision.

The Children’s Status Bill was tabled in Parliament in 2003 and passed in late 2006
after extensive amendments were made to it at Cabinet and as a result of committee
hearings held by both the National Assembly and the National Council. As discussed in
this report, this piecemeal approach to revision of the law resulted in some technical
flaws which came to light during subsequent implementation.

Changes in personnel at the Ministry of Gender Equality and Child Welfare in respect of
both the Minister and the Permanent Secretary interrupted the progress of the lengthier
Child Care and Protection Bill, which remained with the technical drafters at the Ministry
of Justice until mid-2008.

In 2008 the Child Care and Protection Bill was identified as a law reform priority and the
revision process was restarted. As South Africa had recently replaced its child protection
law, the draft provided by the Ministry of Justice to the Ministry of Gender Equality and
Child Welfare for review was based primarily on South Africa’s new Children’s Act 38 of
2005 rather than on the previous Namibian drafts.

Another new round of public
and stakeholder consultation
was proposed because of the
extended lapse of time since the
last broad public consultations,
as well as developments in the
field of child protection and the
changing needs of Namibian
children during the intervening
period.

March in Windhoek’s main street, 2004

4 “May u please tell me who is a child?” — SMS




STATEMENT BY CHIEF JUSTICE OF NAMIBIA

The world in 1960 was very different to the one we are living in today.
Emerging from the devastation of a World War slightly more than a
decade earlier, a new generation, the so-called Baby Boomers had to
face up to an era of dramatic social and political change. It was no
different in Africa with many nations seeking to cast away the yoke
of colonialism and to find their freedom. The face of the Southern
ﬁ African Region also looked markedly different to the one we see

today: it was contorted and scarred by the injustices and indignities

of colonialism, apartheid and racial discrimination... It was in this
time and within this socio-economic and political context that the Children’s Act 1960 was
passed by the South African Parliament.

As you may be aware, the Act was not applied here upon its promulgation - that was
only done in 1977. Needless to say, it was therefore not designed with ... [the] social and cultural
attitudes and values of our people in mind...

So much has happened in the half century which followed its promulgation. We found our
Independence - ironically, it was by and large the post-war generation which helped to bear the
Torch of Freedom. In the preamble to our Constitution which we wrote for ourselves and our
children, we drew on the universal principle articulated in the first paragraph of the Universal
Declaration of Human Rights that “the recognition of the inherent dignity and of the equal and
inalienable rights of all members of human family is the foundation of freedom, justice and
peace”; we guaranteed the fundamental rights which had been denied our people for so long
and, in that, we expressly recognised and entrenched in Article 15 the rights of children.

It is of particular significance... that one of the very first international conventions acceded to
and ratified by this new Nation was the Convention on the Rights of the Child. The Convention, in
the words of UNICEF, “sets out the rights that must be realized for children to develop their full
potential, free from hunger and want, neglect and abuse. It reflects a new vision of the child. Children
are neither the property of their parents nor are they helpless objects of charity. The Convention
offers a vision of the child as an individual and as a member of the family and the community,
with rights and responsibilities appropriate to his or her age and stage of development”...

... [TIhe Ministry of Gender Equality and Child Welfare has taken up the challenge to initiate the
repeal of outdated and significantly inadequate legislation passed half a century ago and later
applied here without first seeking to incorporate therein the will and values of the Namibian
people. The Ministry has taken a significant step close to bring draft legislation to Parliament
which conforms to our duties and obligation under the Constitution and International Law, most
significantly, the human rights standards articulated in the Convention on the Rights of the Child.

.. [IJtis apparent to me that the complexity and sheer scale of the task at hand require broad
consultations and extensive resources. | therefore wish to commend the Ministry for the onerous
task they have taken upon themselves and to encourage it in this important endeavour. Moreover,
in meeting this challenge by launching a multi-faceted consultative process, deliberating with
stakeholders, inviting public participation, seeking technical and legal support from the Legal
Assistance Centre and other practitioners and academics, [and] conducting a comparative
study of similar legislation elsewhere in the region, | daresay that the Ministry and its partner
organisations have set high standards in consultative and transparent legislation which will
hopefully be emulated in future ...

... For the reasons given at the outset, the Bill cannot become an Act of Parliament a moment
too soon. If that were to happen, our courts would be in possession of a most powerful tool to
give our children the best protection they deserve.

Hon Justice Peter Shivute, Chief Justice of Namibia,
Address at the Closing Session of the Technical Workshop on the Child Care and Protection Bill, 19 August 2009

Chapter 1: OVERVIEW OF THE CONSULTATION PROCESS 5



3. The consultation process

The State shall actively promote and maintain the welfare of the people by adopting, inter
alia, policies aimed at ... encouragement of the mass of the population through education
and other activities and through their organisations to influence Government policy by

debating its decisions.
Namibian Constitution, Article 95(k)

3.1 Planning the consultation process

Effective consultation was deemed to be important for several reasons:

® Public involvement in the reform process helps to raise awareness of the legal issues
and creates a sense of ownership.

® [nsufficient consultation before tabling can result in a lengthy hearings process by
Parliamentary committees, which could delay the passage of the bill considerably.

© Failure to refine the bill before tabling it in Parliament could result in a number of
last-minute individual amendments which might not harmonise well with the overall
framework of the law.

® Widespread consultation helps to prepare and equip service providers to understand
the need for the new law and to be more prepared for effective implementation.

OBJECTIVES OF THE REVISION PROCESS

(@) to refine the draft Child Care and Protection Bill so as to ensure its
appropriateness to the Namibian situation

(b) todraw on the experience of other African countries with recent law reforms on
similar issues, particularly South Africa which shares a common legal history
with Namibia on children’s rights

(c) toraise the level of public awareness of the forthcoming law and provide
opportunities for public input which would advance overall awareness and
understanding of children’s rights in Namibia

(d) to consultservice providers and other stakeholders on various thematic topics
covered in the draft law, to ensure that the proposals for law reform would be
appropriate and feasible to implement in practice.

The Ministry of Gender Equality and Child Welfare worked together with UNICEF and
the Legal Assistance Centre to prepare a strategy for effective consultation with service
providers, specialists, and the general public. UNICEF was a key partner because of its
international mandate on children. UNICEF recommended that the Ministry engage the

6 “The Children’s Ombudsman will be useful - why not if their rights must be protected.” - SMS




Legal Assistance Centre because of its extensive experience in the field of human rights, and
its previous involvement with the draft bill; because the draft legislation had been managed
by two different ministries since its initial formulation, the Legal Assistance Centre was the
only institution which had consistently remained involved with the bill since its inception
in 1994. UNICEF facilitated the partnership between the Ministry and the Legal Assistance
Centre and funded the work of the Legal Assistance Centre in the revision process.

The final concept for the 2009 consultation process prepared by the Ministry together with
UNICEF and the Legal Assistance Centre was approved by the Orphans and Vulnerable
Children Permanent Task Force (OVC-PTF) in June 2008. This Task Force has a national
membership of approximately 50 people. Members are identified by the Ministry
due to their involvement in child welfare issues, and it was considered that approval
from these key stakeholders would indicate that the plan was suitable for national
implementation. The OVC-PTF approved the proposed plan but recommended that it
should be supervised by a small committee which could give ongoing guidance. As
aresult, the Ministry convened a “Technical Working Group” chaired by the Permanent
Secretary of the Ministry of Gender Equality and Child Welfare (MGECW) and consisting
of representatives of MGECW, UNICEF, the Legal Assistance Centre, the Ministry of Justice
and the Law Reform and Development Commission. The Technical Working Group met
regularly to plan, guide, supervise and assess the consultation process.

The Technical Working Group

Front row from the left:

Dianne Hubbard
(Legal Assistance
Centre), Sirkka Ausiku
(Permanent Secretary)
. and Mona Zatjirua
(Ministry of Gender
Equality and Child
Welfare).

Back row from the left:

Joyce Nakuta (Ministry
of Gender Equality and
Child Welfare); Marianna
Garofalo (UNICEF);
Victor Shipoh (Ministry
of Gender Equality and
Child Welfare); Rachel
Coomer and Yolande
Engelbrecht (Legal
Assistance Centre).

Members of the technical working group not pictured:

Ministry of Gender Equality and Child Welfare: Helena Andjamba; Celeste Feris; Sophia Kavaongelwa.
Ministry of Justice: Willem Bekker; Felicity !Owoses-/Goagoses; Tousy Namiseb.
UNICEF: Connie Botma; Matthew Dalling.
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Additional international expertise was engaged to enable
Namibia to draw on the experiences of other countries which
have recently passed similar laws. Professor Julia Sloth-Nielsen,
Dean of the Law Faculty at the University of the Western Cape
and widely acknowledged as one of Africa’s foremost child law
experts, led the international team. The involvement of the
international experts was also designed to provide an opportunity
for information exchange between Namibian professionals who
work with children and their counterparts in other countries.

s

The process of revising the preliminary draft bill included several stages and was aimed
at being as comprehensive and as inclusive as possible. The process consisted of four
main components:

1) development of supporting materials;

2) media outreach and requests for stakeholder and community feedback;
3) regional, national and international meetings; and

4) the collation of information culminating in the revision of the draft bill.

N SN N /S

This chapter provides an overview of the key steps in the consultation process. More
detail about each of the steps can be found in the subsequent chapters of this report.

THE KEY STEPS IN THE CONSULTATION PROCESS

1. Materials development: preparation of fact sheets on specific thematic areas
in the bill and simple-language summary of entire bill

2. Media outreach: intensive media campaign to inform public of proposals
and inviting input by text message, email, internet, telephone, fax or post

3. Children’s consultations: consultations with children via various meetings and
workshops

4. Workshops with adult stakeholders: regional workshops inviting adult
stakeholders from all 13 regions to discuss key aspects of bill, and thematic
workshops attended by national and international experts

5. International comparison: comparison of draft Namibian bill with new
South African law on children

6. Written input: invitations to key stakeholders to give more detailed input on
the draft bill in writing

7. Collation of input: compiling input received via all channels by topic, for
reference in revision of draft bill

8. Revision of draft bill: Ministerial decisions on issues raised during consultations
and incorporation of changes into the draft bill, resulting in a final draft bill
ready for tabling in Cabinet.

8 “Yes we need a Child Welfare Advisory Council.” — SMS




3.2 Materials development

An essential component of the process was extensive preparation, research and analysis
before the public consultations started. With the help of the Legal Assistance Centre,
the Ministry collected information on international guidelines and the approaches taken
in other countries on all of the many different topics covered by the preliminary draft
bill. This extensive background information was used as the basis for publications and
workshop inputs. With information about different models and different options used
elsewhere in the world, people were able to engage in more informed debate about what
might work well for Namibia.

To make the information accessible to the general public, the Ministry needed to convert
the bill into user-friendly materials for adults and children. To do this, the Ministry
produced the following documents:

® one -page “factsheets” on 21 topics in the bill, with selected factsheets converted into
more child-friendly forms

® a simple-language summary of the bill

® a user-friendly layout of the entire draft bill, with commentary on some of the key
issues to encourage discussion.

OVERVIEW O 11 or0s
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The factsheets were central to all stages of the revision process. Each factsheet was
designed to contain the key information required for readers to discuss, debate or
comment on the issues. Most of the factsheets summarised the current law, the proposed
law and the approaches taken in a few other countries. Many used examples or charts to
make issues clearer. All were designed in a colourful and easy-to-read format.

Although English is the official language of Namibia, many people continue to be more

comfortable communicating in one of the many indigenous languages. To ensure that the
information about the bill was effectively communicated, the factsheets were translated

Chapter 1: OVERVIEW OF THE CONSULTATION PROCESS 9




into four other languages: Afrikaans, Oshiwambo, Nama/Damara and Rukwangali.
Budgetary constraints did not allow for translation into additional languages. In fact,
the original budget was designed to cover only English plus three languages, but the
team managed to stretch this to include an additional language. The languages for the
translations were selected by the Technical Working Group.

Individual factsheets on different topics were distributed directly and at workshops
to government, stakeholders, non-governmental organisations, community members
and journalists. The factsheets were distributed to the public both individually and
combined into booklet form, and factsheet booklets in various languages were distributed
as inserts in national newspapers. Electronic versions of the factsheets were posted on
the Legal Assistance Centre and UNICEF websites for universal access. Information in
the factsheets was also used as the basis for workshop presentations.

Banner on the
Legal Assistance
Centre website

HE DRAFT CHILD CARE
AND PROTECTION ACT

Issues for Public Debate

Booklet 1

10  “My view how can we involve deaf people in this Act?” - SMS




3.3 Media outreach

Namibia has a population of 1.8 million
people. However, population density
is low, with just two people per square
kilometre and only one in three people
living in urban areas.? This means that
spreading information to all corners
of the country can be challenging.

To ensure that information about the bill
was disseminated as widely as possible,
the Ministry used a variety of different
methods:

© factsheet booklets disseminated in
three languages as inserts in three
different national newspapers

© articles and opinion pieces in various
newspapers

® feature articles written for local
magazines with youth appeal such
as OYO young, latest and cool, Sister
Namibia and Real magazine

® programmes on national and local
radio stations

® presentations on national television
talk shows

© press releases and media briefings
distributed to journalists individually
and at group meetings and media
workshops

® information distributed by email

® information made available on the
internet.

2 Ministry of Health and Social Services,
Namibian Demographic and Health Survey

Consulting the

on the new

Child Care and Protection Act
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Article in OYO magazine, May 2009
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A dedicated service was set up to allow members of the
general public to send text messages about the bill, since
this easy and inexpensive method of communication
is generally very popular in Namibia. The two key cellphone
service providers in Namibia allow free text messages
during specific time slots, so most cellphone users would
have been able to send text messages free of charge if
they wished. This optimised the accessibility of the law
reform process for all sectors of society. Text message
response proved to be best when stimulated by radio
programmes about some of the specific themes in the
bill. Over 200 text messages were received, in English
and Oshiwambo.

Text message received in June 2009




People were also able to give comments about issues covered by the bill via the internet
through a dedicated group on the popular social networking site, Facebook. This group had a
membership of 275 at its peak, including many Namibian teens. (Following on the pioneering
use of Facebook for this kind of discussion in Namibia, other local organisations have started
to use Facebook as a forum for the discussion of topical issues. For example, in early 2010, the
daily newspaper The Namibian created a page to discuss the 2010/2011 budget.)

o wai @ o v B el 6 i S M
B OF T Mgy [eeeld Tk (e
G e IC N - ﬁ BT ey o i ot b e PLENEEN TR BT j 1

Protecting Children's Righits in NMamibla

Wl Teidlis | M i a1 LT TR

- O [

L il Ay b 4l B Dlmpee (e W e R
s T ok Fyrew ey

—pwpard e ey

- -
B e - Rodi el bt e 4 | gLl e g Ry R P Beminyr
DIl | (qf i W Bacdeen]  Carer s Hapd T —————
o e Vel i v paiavibealh il e e e e T e e e
S S Ti g b P i sy bads & e iey Ui s P moews ppy i i ree e s] o rEeey
il D BapFhop P @ i) s ] 5
| | |
[T TEETY P m Tl ] T —
Fwi : *Fwmaed (o § Galed 4w ara Srees T o 1 il el Bl o s iy sy i 12

i Pulicirasr ™y prossEs eiulthe |

Laiieireiod ol ] Donin

farhe Lnoses Bl S i Esnors P Y TEN W SO D00 e
R T R T TR =e ot DT O s e Tl S L TN
il T el T OPeldie o 0T §REE P L & T el

ey wwalE il Pl s Wessfl Fe | Bl ©oee el P9 i M i) sl
S & T R e EdlirEs P B R FeaEeal e s
& ik

g __ L

HPEEE BOF| b Ea b N CERE s E =l 4 B s = e

W Chares = S Npjg ool vegilg e of | lenl e d bprides 5 8

s gl Ty Bewwhy wrmity obems] b e s B0 i B OrcisiErs =FE i &

P |_I
L

. Wrtimiafia L lyal | S0 ®FE B oaFo ] OAEIEF PRI s . - e

e g -—— om et — i —

e
Ao d@sk 20 [ et | Shomsie e o MOEE e

Public input was also invited by the more traditional methods of telephone, post, fax or
email. However, very few comments were received through these channels. Email was
the most popular of these four options.
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3.4 Children’s consultations

Specific activities in the consultation process were designed to obtain input from children
and young people. These activities were led by a Children’s Reference Group which met
on a monthly basis to direct the children’s consultation process. Advice on outreach
methodology was sought from a small group of organisations which regularly work
with children in Namibia. Following the advice given by these experts, the consultants
engaged to lead the youth consultations adapted the adult information materials for use
by a younger audience. They also trained facilitators from organisations that already
work with young people, to equip them to discuss the bill and collect input in the process
of their ongoing activities throughout the country. The team also held direct children’s
consultations in three regions which were targeted because they were under-represented
in other consultative efforts.

The facilitators who were trained to host sessions about the draft bill conducted somewhat
fewer workshops than anticipated, but the input from young people who were reached was
fruitful. The children who took part in the consultations seemed eager to offer suggestions,
and their input included creative songs, poems and drawings.

Further children’s input was sought by means of a competition to see who could submit
the most thoughtful input, and the detailed entries received showed a high level of
effort.

Meeting of CCPA workshop facilitators

onsultation with children

Input on the bill from a
ChildLine representative

14  “Sexual activity before marriage leads to teenage pregnancy, not lack of access to contraceptives. Teacher” — SMS




3.5 Workshops with adult stakeholders

The Ministry convened three main sets of consultative meetings with adult stakeholders:

® regional workshops inviting participants from all 13 regions;

® national workshops involving key Namibian stakeholders and international guests; and

® a technical workshop with Namibian and South African lawyers and other service
providers, to discuss and compare aspects of the draft Namibian bill with the comparable
South African law.

The initial workplan envisaged an additional written comparison of the Namibian bill
and the South African law, but because of the limited availability of legal experts working
the field of child law, the comparative analysis ultimately took the form of thematic
presentations comparing the two documents at the technical workshop - which facilitated
discussion and debate on comparative issues.

A number of other consultation meetings were held during the revision process. These
included discussions about the bill at a national meeting which brought together all
magistrates in the country, presentations given at national conferences of youth and youth
workers organised by Yelula/U-Khai, LifeLine/ChildLine Namibia and the National Youth
Council, and a discussion of proposed revisions with social workers from all over Namibia
at a national meeting convened by the Orphans and Vulnerable Children Permanent Task
Force. Smaller meetings with specific stakeholder groups were also held.

Chief Justice Shivute and
Amelia McCarthy, Peace Corps
Volunteer and American law

Discussion at a nationalworkshop Technical workshop
with South African
counterparts
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The national workshops focussed attention on the detail of practical mechanisms in
the draft law, while the discussions at the regional meetings were of a broader nature.
The input from international guests allowed Namibia to learn from her neighbours, by
highlighting best practices to follow and mistakes to avoid.

A total of 1387 adults and children attended one or more of the 39 workshops, conferences,
consultations, focus group discussions or other meetings held to discuss the revision of
the preliminary draft of the Child Care and Protection Bill. Many of these participants
were social workers or others who work with children professionally. Participants also
included representatives from regional government, regional offices of the Ministry and
local non-governmental organisations, along with traditional leaders, religious leaders
and community activists. Approximately 307% of the participants were children and youth.

Regional meetings  Mational meetings Children and
s i youth represent

Technical meetings 30% of the people
3% who attended
consultative
meetings.
L ormdu i ations with
chilldren pul youth Other consultations
o 47%

16  “I have a kid but the father is prison, is the goverment helping this type of kids?” — SMS




3.6 Written input from stakeholders

Copies of the draft bill and the simple-language summary were distributed in hard copy
and electronic form to key stakeholders with an accompanying request for written input.
The covering letters drew the attention of specific stakeholders to various sections of
the bill which might be of particular interest to those stakeholders. For example, groups
involved in the issue of HIV/AIDS were invited to give particular attention to the sections
of the bill addressing HIV testing of children. We received approximately one response
for every eight bills distributed.

3.7 Additional sources of information

During the consultation period, the Ministry of Gender Equality and Child Welfare also
commissioned three studies, supported by UNICEF, which provided useful information
for the revision of the draft bill. The respective aims of these studies were to assess
(1) foster care systems in Namibia,? (2) capacity to manage alternative care* and (3) options
for a new system of grants for children.’

The purpose of the foster care assessment was to evaluate the role of foster care within
the overall framework of alternative care for children; to analyse policy, law, standards
and practice in the provision of alternative care; to assess capacity to implement, monitor
and report by government and civil society at national, regional and local levels; and to
develop recommendations for managing systems of alternative care.

The alternative care study was designed to assess the capacity to manage alternative care
systems in Namibia through an analysis of the standards and quality of residential care in
the country, and to make recommendations for future approaches to alternative care.

The focus of the grant study was to draft proposals for a viable new approach to replace
the existing system, which was determined to be costly and unwieldy to implement.

Theresults and conclusions of these three studies informed
the revision of the bill. Reports on these studies have been
produced separately.®

3 The Ministry commissioned international consultant Bep van Sloten
to conduct this study with technical and financial support from
UNICEF.

1 The Ministry commissioned international consultant Andrew Dunn to
conduct this study with technical and financial support from UNICEF.

> The Ministry commissioned the Human Sciences Research Council
(HSRC) to conduct this study with technical and financial support
from UNICEF.

6 Copies of these reports may be obtained from the MGECW or
UNICEF.
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Images from the report on the foster care study conducted by Bep van Sloten
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MATERIALS
DEVELOPMENT

1. Overview of materials
developed

The Technical Working Group attributes much of the success of
the consultation process to the extensive preparation and materials
development. It is not very useful to ask stakeholders to comment on
a proposed law without some background information highlighting
national and international debates on key issues. The materials
developed by the team were designed to unpack complex issues by
breaking them down into a series of questions which stakeholders
could consider and respond to.

An experienced lay-out artist was engaged to develop a particular
“look” for the set of materials, including a logo which could be used
to “brand” the materials for easier identification.
The Ministry would like to thank Perri Caplan
for designing the eye-catching logo and for
making the adult materials so bright, clear
and visually appealing. Draft design concepts
were considered and approved by the Technical
Working Group. The design concept chosen was
suggestive of a rainbow, in keeping with the goal
of making the materials colourful and appealing. The logo showed a
child situated in the context of a loving family, represented somewhat
abstractly so that it could signify any loving family members and not
necessarily a “nuclear family” of mother, father and child.

“Can | also get more information on the draft Child Care and Protection Act,
booklet 2 on internet using my cellphone?” — SMS

CHdd1ldVHD



MATERIALS PREPARED FOR THE CONSULTATION PROCESS

1. Background analysis: an extensive preliminary paper on the key topics
covered in the bill, including statistics, information on comparative laws and
international guidelines and other background material

2. Factsheets: 21 one-page factsheets on the different topics in the bill to present
issues for discussion in an accessible form; 18 of these factsheets were translated
into four local languages, and booklets compiling key factsheets were prepared
for distribution in three languages

3. Bill summary: a simple-language
summary of the preliminary draft bill

4. Text of draft bill with commentary: a PUBLI
user-friendly layout of the entire draft IN PREPARING A NEW
bill, with commentary on some of the LHILD PROTECTION LAW
key issues to encourage discussion

5. Materials for children: child-friendly
versions of factsheets on key topics,
combined into a short booklet for use
in children’s consultations

6. Short booklet on the consultation
process: a 20-page publication about
the key steps in the consultation
process

7. Final report on the consultation
process and its outcome: a full report
on the process and the input received.

2. Background research

The Ministry commissioned the Legal Assistance Centre (LAC) to carry out background
research which could inform the consultation process. The LAC involved 12 legally-
trained volunteers and interns in assisting with comparative law research on specific
topics, working under the supervision of the project coordinator (an
experienced lawyer) over several months. The LAC collected and
compiled statistics from the Ministry and from Commissioners of
Child Welfare. The researchers also collected preliminary analysis
from international experts on issues with particular international
dimensions, such as child trafficking. The background research
also compared the preliminary draft with relevant international
conventions and guidelines.

Dianne Hubbard, LAC

20  “wat is the meaning of ombudsman?” — SMS




The resulting analysis of the preliminary draft bill ran to some 365 pages. It was not
formally published,” but utilised as a resource for the drafting of simple-language
factsheets, commentary on specific provisions of the bill and an informed summary
of the bill. It also proved to be an invaluable resource for the preparation of workshop
inputs, and a reference tool for workshop facilitators to assist them in responding to
questions which arose during group discussions.

3. Factsheets

The Ministry, with the assistance of the Technical Working Group, produced 21 one-page
factsheets on the different topics in the bill to explain issues for debate in an accessible
form. The factsheets were translated into Afrikaans, Oshiwambo, Nama/Damara and
Rukwangali. Budgetary constraints did not allow for translation into additional languages.

Factsheets on the following topics were produced: e e ———

Overview of the bill

Objectives and guiding principles

Age of majority

Parenting plans

Children’s Ombudsman

Child Welfare Advisory Council .F

Probation officers

Children’s Courts -

Legal representation =
. Contribution orders '

Prevention and early intervention

12. Facilities that care for children -

13. Child trafficking === :

14. Age of medical consent :
15. Corporal punishment

16. Children in need of protection

17. National Child Protection Register
18. Foster care

19. Other child protection measures — - ——
20. What is missing - part a —_—
21. What is missing - part b p—

2geeNovRrwN R

" Although the preliminary analysis was not formally
published during the consultation process, it may be adapted
in future to serve as an informative commentary on the final
version of the Child Care and Protection Act. Plans for such a
publication are under discussion at the time of writing.
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FACTSHEET EXAMPLE

DRAFT CHILD CARE AND PROTECTION ACT - ISSUES FOR PUBLIC DEBATE

€ CHILD WELFARE

» ADVISORY COUNCIL

What is the Child Welfare Advisory Council and what would it do?

A Child Welfare Advisory Council would be a government-appointed body with the task of promoting the rights
and interests of children in society. It would be somewhat similar to Namibia’s Labour Advisory Council which
advises on issues relating to the Labour Act.

The draft Child Care and Protection Act gives the following key functions to the Child Welfare Advisory Council:

to advise the Minister of Gender Equality and Child Welfare on child welfare services

to advise any government body involved in implementing the Child Care and Protection Act

to recommend new laws or amendments to existing laws on child welfare

to design programmes for the protection or care of children

to monitor the implementation of the Child Care and Protection Act and related laws

to encourage the involvement of non-governmental organisations and members of the community at large
in matters relating to child welfare.

©© e e

Every government ministry that performs work related to child welfare would submit a report on its
implementation of the Child Care and Protection Act to the Council each year. In turn, the Council would submit
an annual report to the Minister of Gender and Child Welfare. This report would also be tabled in Parliament.
Through this reporting system, the Child Welfare Advisory Council would monitor the national implementation of the
Child Care and Protection Act and related laws.

Who would be on the Child Welfare Advisory Council?

The draft Child Care and Protection Act says that the Council would be composed of 15 members appointed by
the Minister of Gender and Child Welfare:

® 8 government stakeholders
® 4 private sector stakeholders
® 3 community stakeholders.

The chairperson is chosen by members of the committee. At least eight members of the Council must be women.
The basic terms of office are three years, with the option of re-appointment.

The public stakeholders would be chosen from a list of nominations submitted by interested parties to the Ministry
of Gender and Child Welfare. This means that representatives from churches or traditional authorities may be
chosen to sit on the council, but this is not guaranteed. Some countries make sure that certain interest groups
are represented, by requiring that some Council members are drawn from churches, traditional authorities, social
services and sometimes international agencies such as UNICEF.

What do other countries do?

Kenya, Zimbabwe and Sierra Leone are examples of African countries with councils on children’s services.
Zimbabwe’s council has a budget and can fund activities and programmes relating to child welfare. Kenya’s
council is involved in planning, financing and co-ordinating child rights and welfare activities and can make
regulations. The council in Sierra Leone has supporting structures in each village and chiefdom. Should Namibia’s
council draw on any of these examples?

Please turn the page to find out how to contribute your opinions to the public debate on this issue. >
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FACTSHEET EXAMPLE

Protecting the best interests of a child

Sometimes more than one person has responsibility
for a child, and in some cases this can lead to conflict.
It may be that the child’s parents cannot agree. It may
be that the child is in the care of someone other than
the parents, such as a grandmother or a close family
friend or foster parents. To help protect the best
interests of the child in such situations, the draft Child
Care and Protection Act provides for parenting plans.

What is a parenting plan?

A parenting plan is an agreement that can cover any
aspect of parental authority. It might be an agreement
between parents, or it might involve extended family
members or others who help care for a child. A
parenting plan might include agreements on:

® where and with whom the child lives;

©® payment of maintenance;

©® maintaining contact with the child;

® schooling and religious upbringing of the child.

Parenting plans are optional and voluntary. They may
not be needed in all situations.

Why are parenting plans needed?

Parenting plans are intended to help prevent disputes.
Parenting plans can help families make decisions
before problems occur, to reduce the potential for
conflict and protect the best interests of the child.

One reason to make a parenting plan could be if the
parent of the child is not taking care of the child on
a daily basis. For example, it might be useful to have
an agreement between the parents of a child and the
grandmother who is taking care of the child while the
parents are working in the city:

Peter and Mary have a daughter. The daughter
is living with Mary’s mother. Peter, Mary and
Mary’s mother make an agreement saying that
Peter and Mary will both contribute to the child’s
maintenance. The agreement says that Mary’s
mother must consult Peter and Mary before she
decides on a school for their daughter, and it
says how often they will both visit.

DRAFT CHILD CARE AND PROTECTION ACT - ISSUES FOR PUBLIC DEBATE

PARENTING PLANS

Parenting plans could be used by parents who have
divorced, so they can continue to co-operate in raising
their children. They could also be used by unmarried
parents to decide on each parent’s role in the child’s
upbringing. The draft Child Care and Protection Bill
does not currently provide sufficient information on
who can make parenting plans.

How should a parenting plan be made?

The draft Child Care and Protection Act currently
says that if the care-givers of a child want to make
a parenting plan, they must get help from a lawyer,
social worker or psychologist, and they must ask a
social worker or another suitably qualified person
to talk through the issues with them if they are
struggling to reach agreement.

The parenting plan must be in writing, and signed by
all the parties to the agreement. It may be registered
with a legal practitioner or made into a court order.
The people who make the plan do not have to register
it if they do not want to, but making it into a court
order could help with enforcing it.

Making the agreement formal by writing it down will
help if someone later wants to argue about what was
agreed. But getting help from a lawyer, social worker or
psychologist may be difficult for many people in Namibia.

Enforcement of parenting plans

The draft Child Care and Protection Act does not
currently provide sufficient direction on how parenting
plans would be enforced. The Children’s Status Act
6 of 2006 already provides procedures for dealing
with disputes between unmarried parents about
custody, guardianship and access. These are designed
to be simple and inexpensive procedures which do not
require a lawyer. One option would be to have similar
procedures in the Child Care and Protection Act. It would
probably be easiest for both members of the public and
children’s court personnel if there is one basic procedure
for addressing family disputes of a similar nature.

Please turn the page to find out how to contribute
your opinions to the public debate on this issue.

Chapter 2: MATERIALS DEVELOPMENT
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All of the factsheets were designed in a colourful, lively and easy-to-read format. Most of
the factsheets summarised the current law, the proposed law and the approaches taken in
to the issue in question in a few other countries. Some provided statistics to contextualise
issues - such as the number of Namibian children in foster care (14 000 in 2009), and
the number of adoptions registered annually in Namibia (about 80 per year as of 2009).
Many factsheets used examples or charts to make issues clearer, such as the flow chart
shown below which illustrated the proposed procedure for dealing with a report that a
child may be in need of protective services.

REPORT OF CHILD IN NEED OF PROTECTION MADE TO A SOCIAL WORKER OR TO THE POLICE

I I I
Social worker report says child IS NOT in need of protection ~ Social worker report says child a IS in need of protection ~ Further investigation
The Children’s Court does not need to confirm this report. Finding must be confirmed by the Children’s Court. may be required

| |
Court may still order interventions  Hearing in court: Al relevant parties invited to the hearing including the child. At this
hearing the court can make an order that will stay in force for a maximum of 2 years.

Child is returned to home but conditions aremade ~ Child placed in alternative care Services aimed at reuniting families will be implemented where possible.

All of the factsheets included a list of questions intended to inspire discussion. Much
time was spent on framing clear and useful questions that would do more than simply
measure public opinion, by collecting more detailed information on the pros and cons of
various approaches. Some questions were open-ended while others were more definitive,
in an effort to produce clear opinions about issues as well as explanations about the
reasons behind those opinions.

To give a concrete example, one factsheet asked the public whether the bill should provide
for mandatory reporting of suspected child abuse and neglect by all people, or just for
professionals working with children. While it was useful to know how many people preferred
one of the other of these options, it was even more useful to know why. So the factsheet
discussing this issue presented an additional series of questions for stakeholders, to elicit
as much information as possible on the considerations underlying their recommendations
for mandatory or voluntary reporting.

The detailed questioning encouraged more detailed feedback. This in turn allowed for
summaries of key considerations such as the one shown in the box on pages 25-26, which
could give more meaningful guidance to policy-makers than a simple report-back of the
numbers of people who “voted” for one option over another.

24  “The age of medical consent must be 14 in Namibia.” - SMS




MANDATORY v VOLUNTARY

REPORTING @ eRrmiERR
Issues for discussion presented ;?:—_ . E—'—_:—‘j:_—i
in the relevant factsheet y  —m

||||||

ISSUES FOR DISCUSSION e e

© Should reporting of children in need of protection
be mandatory or voluntary?

© Should there be different rules about reporting
for different people, such as mandatory reporting ===
for professionals who work with children and
voluntary reporting for the general public?

© Is there a danger thatill or injured children will
not get the medical care that they need if doctors

i
il
| !|I'

and nurses are required to violate doctor-patient ——» = ——
confidentiality and make reports? T sl ————
© If mandatory reporting is required, this would mean e . i
that a parent must report abuse committed by the =_'_1
other parent. Failure to report the abuse could be e =
punished. Would it be fair to punish this parent? — s
What if this parent was also being abused by the _ e
other parent? e ——
© Is a criminal charge the best punishment for a - L ]
failure to report, or is there a better sanction that = =S===
can be applied? — ¥ W e

FEEDBACK ON MANDATORY v VOLUNTARY REPORTING
OF CHILD ABUSE AND NEGLECT

The revised bill proposes mandatory reporting for professionals and voluntary
reporting for other people on the grounds that resources should be focused
on assisting children, rather than on prosecuting members of the general public
for failure to report child abuse or neglect. The theory is that public awareness
campaigns to encourage voluntary reporting would probably be more effective
and efficient than the threat of criminal punishment.

During the consultations, public opinion was divided on whether there should be

mandatory reporting for everyone, or whether this mandatory duty should apply
only to professionals.

Chapter 2: MATERIALS DEVELOPMENT
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People who supported mandatory reporting by everyone made the following points:

® It will help protect children, who are an especially vulnerable group.

@ [t will increase the number of cases of child abuse and neglect which are reported
to authorities.

@ [traises awareness of the need for everyone in society to work together to protect
children.

© It will help overcome the perception that family matters are always private ones.

® [t may help family members or community members justify their reporting of
abuse by other family members/community members.

® Some children will never encounter professionals such as doctors.

People who supported mandatory reporting only by professionals who work with
children made the following points:

® There is a culture of fear and silence and a law on mandatory reporting will not
overcome this

® [tis better to encourage reporting by members of the public than to punish failure
to report as a crime. There should be encouragement through public awareness
campaigns.

® Untrained people will not make accurate reports. This could result in stigma against
someone who was not actually an abuser. Non-professionals will also not be sure
when there is enough evidence to warrant a report - how sure do you have to be
about the abuse?

©® There may be so many reports that there are not enough social workers to investigate
them.

® Mandatory reporting by everyone may lead to further abuse as a reaction to a
report, or the withdrawal of family support and assistance. It could break down
trust and family relationships.

©® Mandatory reporting by everyone may deny children and families the opportunity
of finding other ways to deal with the problem. Someone should speak to the
parents to see whether the situation can be improved before the case is reported
It will also put members of the public in a difficult position if the child does not
think that there is a problem or does not want it reported.

® Family members may be afraid of the consequences of reporting abuse by other
family members. (Some suggested that an exception to the criminal penalty could
be provided for a spouse or family member who does not report because of fear.)

©® What happens to the child if both parents are punished (one for being abusive and
one for not reporting it)?

Some people offered other suggestions:

© Some said that mandatory reporting should apply to all persons, but that there
should be stiffer penalties for professionals who fail to report. Members of the
public should have punishments like community service, not imprisonment.

® Some emphasised the need to ensure that the identity of anyone who reports
abuse is kept confidential. (This is now covered in the bill.)

® Almost everyone consulted emphasised the need to make sure that anyone
who reports abuse in good faith is not liable in any way if they are wrong.
(This is now covered in the bill.)

26
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Although English is the official language of Namibia, there
are more than 11 indigenous languages and more than 50%
of the population speaks Oshiwambo.? Daily newspapers are
published in English, Afrikaans, Oshiwambo and German, and
a monthly supplement appears in one national newspaper with
articles in a number of other indigenous languages. Producing
the consultation materials in English alone would have been
cheaper, faster and easier, but would have prevented us from
reaching a substantial proportion of the population. One of
the objectives of the project was to “raise the level of public
awareness of the forthcoming law and provide opportunities
for public input which would advance overall awareness and
understanding of children’s rights in Namibia”, and this could
only be achieved if the information was provided in multiple
languages.

The adult factsheets were produced in English first, and then
translated into Oshiwambo, Afrikaans, Rukwangali and Damara/
Nama. The translations went through a thorough review process.
Following the initial translation, they were checked by two
proofreaders who back-translated the information to check for
errors prior to lay-out. After lay-out, the translation was checked
again by the original translator. As many people in Namibia speak
multiple languages, members of the Technical Working Group
with the requisite language skills were requested to proofread the
factsheets as a final test. This was extremely important because of
the influence of dialect, and because ways of explaining abstract
concepts are often more variable in indigenous languages than in
English.

Despite the rigorous process followed for translation, the team
still experienced challenges. The Afrikaans translations in
particular required considerable amendment prior to printing.
As Afrikaans is likely to be the second or third most common
language spoken throughout Namibia, it was important to get
the translation right and the timeline was delayed to ensure
that an accurate translation was achieved. We allocated
two-three months to translate the factsheets as we knew from
experience that this is a challenging process. On reflection,
even this amount of time was not enough. The translations into
four languages involved a team of 14 people - one translator and

Ministry of Health and Social Services, Namibian Demographic and Health Survey 2006-07, Windhoek,

2008.
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two people to check the translation for each language, plus two additional translators who
were called upon due to the size of the job. The amount of material to be translated
was also large, even though we omitted some of the more specialised topics (such as legal
representation) - in total, 18 double-sided factsheets, amounting to 36 fairly dense pages
of material, were translated into each language. One of the most important learning
points from this process is to allocate sufficient time for translation. While we make
this point throughout our report on the consultation process, a generous timeline is
particularly important for translations. Translating material on law requires care and
accuracy to ensure that the clear and correct information is disseminated to the public.

The time and money spent translating the factsheets was worth the effort. The Afrikaans
and Oshiwambo translations were disseminated as inserts through the newspapers, and the
Rukwangali and Damara/Nama translations were distributed by the Ministry’s regional
offices. We also sent copies of all of the translations to indigenous language radio stations.
The impact of the translated factsheets can be seen through the email and text message
responses received in Afrikaans and Oshiwambo. It is unlikely that people would have
responded in these languages if the information had been disseminated only in English.
It is also possible that some responses in English may have been inspired by information
read in one of the indigenous languages. It is difficult to quantify the precise impact and
value of the translated factsheets, but the Ministry is convinced that it is necessary to
utilise as many local languages as possible in a national initiative such as this one.

As noted in Chapter 1, the factsheets were central to
all stages of the revision process. Individual factsheets
on different topics were distributed to stakeholders
directly and at workshops, and factsheet booklets in
three languages were distributed as inserts in national
newspapers (a form of media outreach described in
further detail in Chapter 3). The electronic versions
of the factsheets posted on the Legal Assistance Centre
and UNICEF websites reached both national and
international audiences. The factsheets were also used
as reference points for discussions in a range of forums.
Through the use of the factsheets, the massive bill was
broken down into manageable bites which could be
more easily comprehended and debated.

The factsheet concept will continue to be used as the
revised bill moves forward. The factsheets will be
adapted to reflect the content of the final bill, and then
used as workshop hand-outs and in other educational
efforts by the Ministry and its partners once the bill
becomes law.

“Okaana naka pewe oufemba mara nashikolekwe komudali wako.Eedula 14 odili nawa lela.” — SMS
X (Kids should enjoy their rights but in any event parents should decide on their behalf.)




4. Bill summary

To supplement the factsheets aimed primarily at DRAFT CHILD CARE &
the general public, the Ministry commissioned FROTECTION BILL
the Legal Assistance Centre to prepare a SN
simple-language summary of the entire bill for

stakeholders.

This summary began with a brief overview of the
relevant provisions of the Namibian Constitution
and key international conventions on children. It
then summarised the entire bill in the simplest *

possible language, organised as clearly as possible Whishry o Ganlies paatily aosd Cvie Weliire
in order to be accessible to all stakeholders. For i e
example, the box below shows the summary of
the provisions in the preliminary draft bill on
child-headed households.

e

19.1 Child-headed households A

The draft Bill includes a section allowing the Minister to recognise a household as a “child-
headed household” if the following three circumstances are present: (1) the parent or care-giver
of the household is terminally ill or has died; (2) there is no adult family member available to
care for the children in the household; and (3) a child has assumed the role of care-giver in
respect of some other child in the household.

Every child-headed household must be placed under the supervision of an adult named by the
children’s court, or named by a state agency or NGO designated by the Minister. The designated
state agency or NGO may collect and administer any grants to which the household is entitled.

The adult selected to supervise the child-headed household, or the stage agency or NGO
involved, may not take any decisions about the household without consulting (a) the child who
heads the household and (b) the other children if they are of sufficient age, maturity and
development for this. The child who heads the household may take all day-to-day decisions
about the household and the children in it as if that child were an adult care-giver.

A child-headed household may not be excluded from any aid, relief or programme aimed at poor

households just because it is headed by a child. 87

The bill summary also included brief background information on some of the more
complex issues. For example, the box on the next page reproduces an introduction to the
concepts of foster care and kinship care which was included in the bill summary.
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13.1 Foster care and kinship care m

The term “foster care” is used to cover a variety of different kinds of care. In developed countries
it usually refers to formal, temporary placements made by the state with families who are
monitored and compensated to some degree. This kind of care is usually for a limited period,
until the child can return home or move into a more permanent placement such as adoption.

However, in many developing countries, fostering more often takes the form of “kinship care”.
Kinship care is the full-time care of a child by a relative or another member of the extended
family (or even by a close family friend). It may be a means to provide care for a child or to give a
child access to education. The child may be expected to do some kind of work for the foster family.
Kinship care is the primary mechanism which allows children orphaned by HIV/AIDS in family
care in their communities. Kinship care is often informal and unregulated by the State.

Kinship care is common in sub-Saharan Africa. Children may be sent to relatives to learn a
trade or attend school, with the costs of the child’s schooling and maintenance being paid by the
host family or the sending family, or being shared between the two. Children may be sent
to a household with higher social standing, often moving from a rural to an urban area,
in arrangements which are sometimes called “alliance fostering”. Such fostering is not seen as
an emergency measure, but as a positive way to give children additional skills, experiences
and opportunities. Children who live with extended family members act as “ambassadors” for
their families and reinforce important networks of relationships. This results in the reallocation
of resources within an extended kin group, which can maximise financial security. Social ties
are strengthened through shared obligations and mutual assistance. In this kind of kinship
care, the biological parents or parents retain rights over their children. The parents may visit the
child, contribute to the child’s upkeep or direct the child to return home at some point.

Some draw a distinction between such positively-motivated kinship care and “crisis fostering”,
when children are moved because of some negative event such as the death of a care-giver, or
because a relative is barren.

In both instances, kinship care provides the benefit of flexibility. It essentially allows extended
families to adjust household sizes, and to spread the cost of parenting over a wider network of
kin. It can give mothers women greater scope to engage in income-generating activities, and
possibly to remit some of this income to the person caring for the child.

It has been noted that these flexible arrangements take place in cultural contexts where it is not
viewed as being normal or necessary for the biological parents to take primacy in looking after
the child. For example, even if the mother is present in the household, others such as an older
sibling, a grandmother or some other family member may play a large role in looking after the
child from infancy; “care by a diversity of household members may be taken for granted”.

A recent study found that foster care in Namibia most often takes the form of kinship care,
as opposed to the traditional notion of foster care by unrelated adults, and that it is often
motivated by the desire to get access to the foster care grant. In early 2009, the Ministry of
Gender Equality and Child Welfare paid foster care grants to almost 14 000 children.

30 “Unmarried couple must not adopt a child 2gether.” - SMS




Advantages of kinship care

» It allows family relationships to continue and preserves a sense of family
identity.

» It maintains the child within the child’s own family, culture and community.

» It avoids the anxieties which are likely to result from placements with unfamiliar
adults.

» In many communities, it is a cultural norm for children to be cared for by a
larger circle of relatives than just the biological mother or father, which
can be an enriching experience.

Disadvantages of kinship care

» Children may be treated differently from the caretaker’s own children. They
may be exploited, abused or denied access to education and health services.

» It may delay reunification of a child with the child’s parents because the
family is comfortable with the situation, because of the there are financial
incentives to the arrangement or because there is less intervention from
social workers to motivate reunification.

» If arranged informally, there is no assessment or monitoring by social workers
to ensure that the arrangement is in the child’s best interests.

» Carers may be over-burdened with children to care for, especially in the context

of the HIV/AIDS pandemic.

Once the law is finalised, there are plans to update and adapt the bill summary,
supplemented with additional examples and illustrations, as an educational publication
for service providers and community groups with an interest in the new law.

“The production and use of
Simple, accessitle materials

was infegral 7o The success
of this consultation.”

Helena Andjamba, Director of Child Welfare,
Ministry of Gender Equality and Child Welfare
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5. Full text of o
draft bill with AND PROTECTION BILL
commentary E2

iraary ol Carmpiyr Bopeddite and i Sl Freitare. RS

Stakeholders were also provided with a user-
friendly layout of the entire draft bill, with
commentary on some of the key issues to
encourage discussion. The commentary was
printed in boxes in a different colour type to
clearly distinguish it from the actual provisions
of the preliminary draft bill.

The commentary boxes provided a variety of
background information. For example, some
commentary boxes contrasted draft provisions
with analogous provisions in similar legislation
in other African countries such as Ghana, Kenya, Sierra Leone and South Africa - as in
the case of the provision below which prohibits the sale of alcohol to children at places
of entertainment.

I

(3) Alcohol or tobacco products may not be sold to children at places of entertainment.

The corresponding provision in South Africa prohibits alcohol from being “sold, served or
made available” to children at such entertainments.

Y —

Other commentary boxes pointed out aspects of the draft which were not clear - as
illustrated by the commentary below on the preliminary provision on the maximum
number of children in foster care.

Number of children to be placed in foster care A

88. Not more than three children may be placed in foster care with a person, except where —
(a) the children are siblings or related; or

(b) the court considers this for any other reason to be in the best interest of all the children.

32 “Refugee [children] they have a problem to return back to their home country.” - SMS




The analogous South African provision sets the limit at six children. One question is how this
will be measured. The draft says that no more than three children will be placed in foster care
“with a person”. What if a married couple apply to be foster parents together — can three children
be placed with each of them for a total household of six? Another issue is whether or not the
number of children other than foster children already in the foster household should be taken
into consideration. For example, should a foster parent who is already caring for three of her own

children be treated the same as a foster parent who has no children of her own?

Still other commentary boxes provided background material on difficult issues, such
as whether or not there should be a 60-day waiting period before an adoption order is
made final so that the biological parents giving up the child for adoption have time to

reconsider their decision.

In South Africa, the 60-day waiting period provided for in the Children’s Act 2005 was a
continuation of an existing practice, whereas in Namibia this is a new innovation.

60-DAY WAITING PERIOD

The South African Law Reform Commission found that many respondents recommended against
the retention of the 60-day ‘cooling-off’ period for the following reasons: (a) the uncertainty caused
by the delay is traumatic to both adoptive parents and birth parents; (b) the waiting period can
hamper bonding between the prospective adoptive parents and the child; (c) the objective of the
waiting period could be served by counselling to birth parents, to ensure that the decision to give
a child up for adoption has been thoroughly considered; and (d) some Commissioners of Child
Welfare place babies in places of safety during this 60-day period which has a negative impact on
the bonding process. On the other hand, some persons consulted argued for the retention of the
60-day period. Reasons offered were (a) it is important to observe the placement and to establish
whether or not bonding has taken place during this 60-day period; (b) the circumstances of the
birth mother might also change and cause her to want to withdraw her consent; (c) a lifetime
decision like adoption should be well-considered by all parties involved; and (d) adoptive parents
can be counselled to accept this risk and the waiting period gives them sufficient time to evaluate
the success of the placement before the adoption is finalised. Some persons consulted suggested
a much shorter period, such as 30 days. The Commission ultimately recommended the retention
of the 60-day cooling off period, having been persuaded that proper pre —and post-adoption
counselling should prevent difficulties from arising.

The 60-day period is retained in the South African Children’s Act 2005, and it has been asserted
that this is a positive outcome:

The decision to give a child up for adoption is difficult and needs careful consideration on the
part of the consenting party. The 60 days is a cooling-off period which gives the consenting
party an opportunity to fully reflect on their decision before it becomes final. It also offers a
safeguard against any form of pressure which may have been brought to bear on the consenting
party, and may have led to an ill-formed or premature decision to give the child up for adoption.

e
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6. Materials for children

For consultations aimed specifically at children, factsheets on key topics were converted
into a more child-friendly form and put together in a short booklet which was suggestive of a
colouring book or comic. The development of the children’s materials was carried out by a
team of consultants with specific experience in working with children, under the guidance
of a Children’s Reference Group assembled to advise on the children’s consultations.

Although there was unfortunately insufficient money in the consultation budget to
reproduce the children’s booklet in colour, it was nevertheless made appealing through the
use of photographs, graphics and a lively lay-out. The black-and-white format also allowed
for easy photocopying if additional copies of the booklet were needed. There was a special
effort to speak directly to children in very simple language, and to provide exercises which
appealed directly for input. The children’s booklet also included a glossary at the back.
Sample sections are shown below and on the next two pages.

The Ministry would like to thank Dr Elizabeth Terry of Design and Development Services
for her creative work in designing attractive and effective children’s materials under
tight time and budget constraints.

OVERVIEW OF THE PROPOSED
CHILD CARE & PROTECTION ACT

Just like schooli have schoal rubes, such a3 ‘come on time', "don't bunk'’,
‘don't hrﬁ'rg sharp objects to school’, Mamibda has many rules which are called
lawes. Namibia's main law an children s the Children’s Act 33 of 1960, Namibia
kept this lasr from South Africa at independence. 5o this law s very old and
no longer the best law for Namibia The Ministry of Gender Equality and Child Welfare wants to
replace the old lavw with a new lanw: the Chitd Care and Protection Act. The Minlstry wants YOUR help in
creating this e to make it a good law that really protects and assists Marmibdan children.

Do you think YOU can help?

An Act is a Law when it has been passed in Parliament.
When an Act is still ina draft or proposed formiit is called a Bill.

Did you know?

CHILDREN AND ALCOHOL

Mamilsia has a problem of children drinking alcohol, A health study found that
among 13-16 year-olds, 1% of girls and 18% of boys use alcohol regularly, and
that ower 2BX of youths aged 1330 drink alcohol weekly, and almost 7 drink
alcohol daily. Te help with this problem, the Child Care and Protection Bill
could amend the Liguor Act & of 1998 to make the current rules clearer and to
expand them to cover areas which are currently left out, for example:

=y Stop children under the age of 18 from being In drinking places (e.g. bars, shebeens) except when
accompanied by a parent or guandian.

Make people who sell alcohal confirm the age o thee buyer by Lht'l'.h.i:l:llln: thiEir 10

Make the penalties stronger if the buyer gives a false 1D 1o the seller,

Define situations where alcobal can be supplied to persons under age 18 {e.g. religious ceremany]
Farbid the making of homebres (e, tombo, kaalgat) by children under age 15.

Put in place more restrictive reles for persons under age 21 who drink and drive.

pireLl
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RIGHTS AND RESPONSIBILITIES

Rights and responsibilities go together. The Afrlcan Charter on the Rights and
Welfare of the Child includes sections on the responsibilities children should
hawve. Some countries have decided to inchede children's responsibilities in thelr
laws along with children’s rights. For example, the Children's Act in Kenya
includes a section on the responsibilities children have.

What should Mamibia do?

Kenya's Children's Act 2001
This law says that a child has a responsibility te:

= respedt his parents, superiors and elders at al
times and assist them in case of need;

= seree his natlonal community by placing his
phiysical and intelectusl sbilities a1 it service;

= preserve and stréngthen social and national
splidarity; and

= preserve and strengthen the positive cultural
waluet of hiz community in hig relatians with
ather members of that community.

Could any of these create problems?

List some Rights List some Responsibilities

Rights; Exampies
vioald a girl have B0 hawve sex with ber Father i be Toroes ber
Because she bs told o always obsey her parents?
Wonld a boy refuse Lo wash the dibey arnd make his biad

H T
B Ibillthes: Becaude ha had bearnad that md child under 15 shanild work?
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YOU can cONTRIBUTE TO THE
CHILD CARE AND PROTECTION BILL
IN TWO DIFFERENT WAYS: COMMENTS OR CONTEST

The Ministry of Gender Equality and Child Welfare wants to make sure that the Child Care and
Protection Bill meets the needs of children in Namibia today. We are providing information about the
proposed new [aw through this booklet, in newspapers and magazines, on radio and television, through
community organisations and through workshops in parts of the country. Help the Ministry of Gender
Equality and Child Welfare to hear your views on what should go into the Child Care and Protection Bl

We want YOU, a5 Namilxian children and youth, to tell us about the problems faced by you or children in

your community or school. We want YOUR opiniens on the proposed topics for the new law,
We want to know what else ¥YOU think should be included in the new |aw.

YOU can give us your ideas in two different ways:

3

YOU can send your comments on any of the topics that interest YOU by:
SMS: 0814241591
Email: CCPA@Iac.org.na
Fax: oB8613715
Post: LAC PO Box 604, Windhoek

Make sure you include your AGE when you make your comment or suggestion.

and|or
CCPA CONTEST: MY IDEAS ON THE CHILD CARE AND PROTECTION BILL
Enter the contest by answering the questions on the next pages. Cut out or copy the pages
with the questions and your answers. Send it all to the Legal Assistance Centre (LAC) by fax or
post as above or by hand delivery to the LAC office at 4 Korner Street, Windhoek. Or type
your answers and send it by email to CCPA lac org na For any letters, write in ‘CCPA Kids
Contest’ on the envelope. For any emails, type into the subject area: "CCPA Kids Contest’

If YOU complete all the questions, YOU might win a great prize: The child or youth (12-21 years

of age) who provides the best input (the most thoughtful ideas) will win a prize. We have
prizes for 1, 2™ and 3 place. Make sure your answers reach the LAC by the deadline date.

<< First Prize: Mp3 Player sponsored by JAC-MAT! >>

DEADLINE for both: 7 September 2009!
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7. Short booklet on the
consultation process

Midway during the consultations, the Ministry produced a
20-page publication about the consultation process. This
simple document was designed to inform Parliamentarians,
stakeholders and the public about the process. The document
summarised the steps in the consultation process and reported
the impact that had been achieved at that stage. Following an
approach similar to that used for the factsheets, the document
is easy-to- read, colourful and contains many visuals.

This booklet was intended to provide an accessible, public version of the overall strategy
used to revise the bill. The publication of the strategy in this manner ensured that the
entire process was understandable to the public, including the step-by-step plans for
public consultation and how the feedback received would be used.

STAGES IN THE INDICATORS OF SUCCESS
CONSULTATION PROCESS [S———
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The booklet was produced midway through the consultation process because some
stakeholders were concerned about the length of the process. The Ministry knew that a
thorough consultation was essential to the development of a good bill, and did not want
to be pressured to accelerate the remaining steps. At the time that this document was
published, consultations with key groups such as magistrates had not yet taken place,
and related research reports commissioned by the Ministry on alternative care and grants
were not yet ready. To have halted the consultation process at this point would have meant
that the bill would not have benefited from these key sources of input.
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The publication was helpful in reassuring Parliamentarians and other stakeholders about
the value of the consultation process. While a document of this nature is not essential,
particularly if funds are limited, such a publication can be extremely useful to explain
why a consultation process is being implemented. This may be particularly relevant for
countries where public consultation on law reform is not common.The timing of when to
produce such a document can vary. In future law reform processes, the government may
choose to produce such a publication at the end of the consultation process, to summarise
what has taken place. In other situations, the government might choose to produce a similar
publication at the beginning of a consultation process, to outline the planned procedure.

The value of this publication has been acknowledged internationally. For example the
Global Programme on Parliamentary Strengthening based at UNDP’s Brussels Office
has requested permission to post the publication on their website.” The publication is
also available on the Ministry’s Namibian child website'” and on the Legal Assistance
Centre and UNICEF websites." The publication also has long-term value, as it will serve
as a short, accessible summary of this more-detailed report on the consultation process.

8. Final report on the consultation
process and outcome

This report is the final product in the series of materials produced in connection with
the consultation process. Individual reports were prepared and filed for each workshop
and consultation, but the Ministry concluded that it would be difficult for policy-makers
and stakeholders to wade through a plethora of individual reports and far more useful
to compile them into one unified final report. The individual reports and workshop
presentations were utilised as reference points for the re-drafting of the bill and for
discussions of the revisions at various meetings of the Technical Working Group.

Itis the hope of the Ministry that this report will be useful to Namibian Parliamentarians and
policy-markers as an indication of the reasoning behind the Ministry’s recommendations
on various aspects of child protection issues, and as a guide to consultation around other law
and policy issues in Namibia and elsewhere.

9 AGORA, the Portal for Parliamentary Development, is a one-stop reference centre and hub for knowledge
sharing on parliamentary development: <www.agora-parl.org>. The portal aims to be the world’s
premier resource for information on parliamentary development. AGORA has three main objectives: (1)
To act as a hub of information and expertise on parliamentary development programmes; (2) To promote
the global streamlining of parliamentary development activities and advocate for parliamentary
development worldwide; (3) To consolidate knowledge and expertise, and to create an active online
community for those working in parliaments and in the field of parliamentary development.

10" The Namibian Child Wiki is a collaborative website for sharing information to help the children of
Namibia: <www.namchild.gov.na>.

' The homepage for the Legal Assistance Centre is: <www.lac.org.na>. The Child Care and Protection Bill
materials can be accessed through the following link: <www.lac.org.na/ccpa.html>.
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MEDIA
OUTREACH

1. Overview of media outreach

A number of different methods were used to engage the media,
including the dissemination of factsheets about key topics in the draft
bill and a summary of the bill, the production of radio show guides,
the submission of articles to newspapers and magazines and personal
appearances on radio and television by members of the Technical
Working Group. The popularity of social networking via the internet was
also utilised through the development of a Facebook discussion group.

€ YI1dVHD

This summary gives some indication of the estimated readership of
the print media utilised, and the broadcast footprints of radio and
television in Namibia. However, the numbers provided throughout
this report for persons consulted refer only to people who were
reached directly, and exclude persons who may have read articles
about the Child Care and Protection Bill in newspapers and magazines,
or heard about it on radio or television broadcasts.

“Having had The advanitage of reading fhe public
Statements and fact sheef's issued by or on behalf of
The Ministry, it is qpparent fo me that The complexity

and sheer scale of The Task at hand require broad
consultations and extensive resources.”

Hon Justice Peter Shivute, Chief Justice of Namibia,
Address at the Closing Session of the Technical Workshop on the
Child Care and Protection Bill, 19 August 2009

“In rural area child abuse is viewed as a means of disciplining a child | therefore
reject traditional leaders to mediate on children issues.” — SMS



2. Distribution of factsheets as
newspaper inserts

The factsheets were distributed in the form of booklets inserted into national newspapers.
As the chart below shows, a total of 121 000 booklets in three languages were distributed
throughout the country.

Daily newspapers in Namibia currently publish articles in English, Afrikaans and
Oshiwambo. Therefore we chose to prepare booklets for insertion into the newspapers
in these three languages, as we knew that readers in these languages could be reached
through this channel.

Based on a survey of readership levels, and considering that the inserts were released
on different days, the Ministry estimates that approximately 40% of the Namibian
population would have seen at least one of the booklets.

NEWSPAPER INSERTS

DETAILS TOTAL CIRCULATION
English booklet inserted in two English daily newspapers 58 000
Afrikaans booklet inserted in the national Afrikaans newspaper 22 000
Oshiwambo booklet inserted in one national English newspaper which 41000

contains a daily Oshiwambo section

Total circulation of the three different newspapers utilised 80 000

Based on a survey of readership levels, and considering that the inserts were released on
different days, the Ministry estimates that approximately 40% of the Namibian population
would have seen at least one of the booklets.

The factsheets were also distributed through other channels such as workshops and
conferences and made available on the internet. They were used to brief journalists and
to explain issues to workshop participants.

The factsheets were well-received by people who work with children and by the general
public. Namibia has also received compliments from international child law experts on
the quality and usability of the factsheets.

“The factsheeft's are very good and
provide clear guidance for workshopping.”

Professor Julia Sloth-Nielsen,
Dean of the Law Faculty, University of the Western Cape, South Africa

40 “its good to give freedom to children while they are at the age low.” - SMS




1 must commend The person or persons responsitle
for doing The fucisheer's — They succeed in
conveying legal Technical issues in a language
hat [ fhink most would be able o undersiand.”

Hennie Potgieter, legal drafter, South Africa

3. Media workshop for journalists

Initial contact with the media was made in April when an informal meeting with
journalists was convened by the Technical Working Group to introduce Professor Julia
Sloth-Nielsen, who headed the team of international experts which advised the Ministry.

Shortly afterwards, factsheets, press statements and other briefing materials were
distributed to the media, but these materials tended to be used only once for a feature
or not at all. The Technical Working Group realised that continued engagement of the
media would be required for ongoing coverage.

As a result, the team decided to convene a workshop with radio journalists on 3 June
2009. The aim was to increase media interest in the consultation process by providing
journalists with an opportunity to learn more about the draft bill, and to engage in
debates on some of the most interesting issues.

Eleven people from seven media outlets sent representatives to the workshop. At the
workshop, journalists were provided with information about the consultation process,
including key dates (such as the dates of the remaining regional and national workshops).
The workshop also discussed the possible use of international days (such as the Day of
the African Child) as media hooks. Contact details for the members of the Technical

A staff member of the Legal Assistance Centre giving input at the media workshop
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Working Group were provided, along with press releases on the consultation process
and factsheets about the bill.

The participants discussed age of majority, age of consent to medical testing, adoption,
corporal punishment and access to contraceptives. As the intention of the workshop was
to engage the media in stimulating debate on such issues with the public, the meeting
focused on airing different views rather than on reaching a consensus. All of the topics
discussed interested the group and there was considerable discussion around each issue.
This showed the journalists how relevant the topics in question are to the public; if the
journalists were getting into heated debates about the issues, it is likely that their audiences
would do the same.

The following outcomes from the workshop were noted:

©® NBC (Namibia’s national broadcaster)'? and One Africa (a private television station)
screened excerpts from the workshop on the television news that evening.

©® NBC television news attended the national meetings that were held a few weeks later
and filmed the opening for screening on its daily news programme.

® FM 99 hosted a 15-minute slot on the bill in the following week.

©® The representative from Base FM recorded quotes from the facilitator to air at a later
time.

©® Radio Wave featured the national meetings as its lead news item on the day the
meetings started.

® FM 99 maintained contact with the consultation team and reported on the subsequent
national and regional meetings.

©® Base FM hosted a live “Speakers Corner” event to celebrate the Day of the African
Child, and invited the Legal Assistance Centre to make a presentation on the process
of revising the draft bill.

©® Radio Setswana presented the following shows in a single week:
1. Definition of a Child
2. Age of Consent for Medical Treatment & HIV testing
3. Adoption
4. Corporal Punishment

The success of the workshop indicates that distributing information materials is not
sufficient to engage the media effectively. It may be the bulk of information provided
was off-putting - although the Namibian media is usually quick to respond to press
releases, 21 factsheets on a complex law may have been too intimidating. Involving
individual journalists in a lively discussion of some of the most interesting topics in the
draft bill proved to be a good stimulus to increased media coverage.

12 NBC stands for Namibian Broadcasting Corporation, established by the Namibian Broadcasting Act
9 of 1991.
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4. Media i w1 [

The Southern Times

coverage B B om0 A D Opontse B Gt B o B o
The SouthernTimes
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Sunday, April 26, 2009

4.1 Newspapers A

Related Stories Namibia reviews child protection laws & Archives

. o . . « Struggle children’ By Lahja Nashuuta in Windhoek
A total of 25 articles, opinion pieces, o " .
Namibia has embarked upon a review process of current
. . N legislations governing children rights, with the aim to
letters and text messages on the bill In This Section  yeplace the outdated Children Act 33 of 1960 which is =
P based on South African law and found to be not suitable for
. . QRO ATRdaows  Namibia.
appeared in national newspapers over v The oo s vl et e i i
. . ‘lectoral reforms factsheets produced in English and indigenous languages and a
d f h I [ l + Climate chang preparation of a simple language summary of entire bill,
a per 10d of seven months. 1S meant animgupbamers  complemented by an intensive media carpaign to inform the
. shdy public review process. Regional workshops to discuss key
th at an avera g e Of 3 . 5 artic l es was - Mmmaceces  expect ofthe bill willalso be conducted.
. . daughter’ Mercy In an interview with The Southern Times, Professor Julia Sloth- o
bl h h h I h « Strengthening Nielsen, who heads a team of law experts from s from
pu 1S ed each month. € maximum SADC ier basin University of Cape Town, said the aim of reviewing the law is S
. . l h foenagerent to refine the bill which is still in draft form so that it becomes
*+ Mozambique goes to appropriate to the Namibian situation, to raise awareness of the
cover age mas lng € mont was seven the polis Gctober 25 forthcoming law and provide opportunity for the public input. o 'y B
. . * Muluzi endorses
TemboasUpbnice  She said such input from the public would advance overall e g ®
articles during June 2009, as three el ot Ol | K
. . . canddate gauging the public understands of children rights in Namibia. -
regional and national meetings were BRI o ibon,who sl kadingan imermatona contgen —
. Wosisii of consultant, will be providing the experts guidance during the i B
. review process in consultation with the line ministry of Gender
held during that month and covered by e B Al ok
: : L * Inengial adrits o Among the issues to be review in this bill will be the children's
various media outlets. The minimum e courts procedures, early intervention home, foster care,
adoption, children trafficking and other harm. Age of majority |

. « Zambian minister N ; p
i and age of consent to various medical procedures, children
number of articles was two per month . et prceon a8 ot o oo g
: % nm implications of promote r care provision for system of foster

in both September and October 2009 ooy FS Vil aoberoviowed

X X {urn on each other The projects will be supported by Legal Assistance Centre and
as the consultation process was coming
to a close by that stage. Article on The Southern Times website, posted on 26 April 2009

R r Tinill kil

Articles were published in all the
major daily and weekly newspapers,  Protecting the next generation:
namely in the dailies The Namibian, Hatve Yoir Say on the Child Care and Protection Bill
Die Republikein and New Era, and the = '
weeklies Southern Times, The Economist
and Independent Mirror."® Some of the
articles were written on behalf of the
Ministry by the Legal Assistance Centre.
Others were written by staff reporters.
The coverage also included opinion
pieces from two non-governmental
organisations (the Basic Income
Grant Coalition and Ombetja Yehinga
Organisation), a letter to the editor,
and text messages sent to an English-
language newspaper that publishes a
daily page of such messages.
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Article by the Legal Assistance Centre in The Namibian on 21
May 2009

13 The Independent Mirror has subsequently been discontinued.
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NEWSPAPER COVERAGE OF THE CONSULTATION PROCESS

Where What Details

1 | 20April 2009 | New Era Article: “Child Law under staff reporter
Revision” — overview of bill

2 | 24 April The Economist | Article: “Law reform essential in | staff reporter
2009 combating child abuse”

3 | 26 April Southern Article: “Namibia reviews child Lahja Nashuuta
2009 Times protection laws”

4 | 7 May2009 | The Namibian | Photo of group from submitted by Rachel
Keetmanshoop workshop, with | Coomer, Legal
explanatory caption Assistance Centre

5 | 29 May 2009 | The Namibian | Opinion piece: “Protecting the Rachel Coomer, Legal
next generation: Have your say | Assistance Centre
on the Child Care and Protection
Bill.”

6 | 29 May 2009 | The Namibian | Photo of group from Ongwediva | staff reporter
workshop, with explanatory
caption

7 | 5June 2009 | The Namibian | Write-up of Ongwediva staff reporter
workshop

8 | 8June2009 | The Namibian | Notable quote (a regular feature | Ongwediva Councillor
in this newspaper) Thikameni Ekandjo

9 | 12June 2009 | The Economist | Article: “Child Care and staff reporter
Protection Bill revised”

10 | 16 June 2009 | The Namibian | Article in Youth Paper: “Should | youth opinions
(Day of the Namibia lower its age of majority | compiled by Mark
African to 182” Nonkes, Legal
Child) Assistance Centre

11 | 19 June 2009 | The Namibian | Text message unnamed individual

12 | 23 June 2009 | The Namibian | Text message unnamed individual

13 | 24 June The Namibian | Article: “Children have their day | staff reporter
2009 and their say on issues of the

day” —areport on the LifeLine/
ChildLine Namibia national
conference

14 | 30 June The Namibian | Article in Youth Paper: “At what | youth opinions
2009 age should young people be able | compiled by Mark

to access contraceptives?” Nonkes, Legal
Assistance Centre
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Where

What

NEWSPAPER COVERAGE OF THE CONSULTATION PROCESS

Details

15

7 Aug 2009

The Namibian

Letter: “A BIG grant for little
people?” (support for the
provision of a universal welfare
grant from a local NGO)

Basic Income Grant
Coalition

16

11 Aug 2009

The Namibian

Text message

unnamed individual

17

18 Aug 2009

The Namibian

Opinion piece: “A pill too hard
to swallow” (on access to
contraceptives)

Phillippe Talivera,
Ombetja Yehinga
Organisation

18

18 Aug 2009

The Namibian

Photo of Children’s Reference
Group, with explanatory caption

staff reporter

19

21 Aug 2009

The Namibian

Text messages (two)

unnamed individuals

20

28 Aug 2009

Independent
Mirror

Article: “Children in Namibia
remain at risk. New Act requires
public input”

staff reporter

21

31 Aug 2009

New Era

Article: “Children the best
investment” (report on speech
given by Hon Justice Peter
Shivute, Chief Justice of Namibia
at the technical workshop)

staff reporter

22

4 Sept 2009

The Namibian

Letter: “Sex and the youth”
(response to opinion piece from
Ombetja Yehinga Organisation)

community member

23

4 Sept 2009

The Economist

Article: “Children need more
protection — Shivute” (report on
speech given by Hon Justice Peter
Shivute, Chief Justice of Namibia
at the technical workshop)

staff reporter

24

10ct 2009

The Namibian

Opinion piece: “Intercountry
adoption: The complexities
behind the conflict”

Dianne Hubbard &
Rachel Coomer, Legal
Assistance Centre

25

12 Oct 2009

New Era

Article: “Hague secretariat rep
on fact-finding mission” (report
on the invitation extended by
the Ministry of Gender Equality
and Child Welfare to the

Hague Conference on Private
International Law for assistance
in drafting provisions on
intercountry adoption)

staff reporter
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Children are powerless, yet priceless, have quiet voices, yet so expressive.

Ongwediva Councillor Thikameni Ekandjo
at a public meeting to discuss the Child Care and Protection Bill due to be tabled
in Parliament later in the year, The Namibian, Notable Quote, 8 June 2009

On the draft Child Care Protection Act, | commend the UNICEF, LAC and the
Ministry of Gender Equality & Child Welfare for their joint brilliant initiative.
We need to join hands to save children. Our opinions are on the way. Namibia
is fully behind you. We hope to see the bill being tabled in Parliament soon.
What an excellent move!

The Namibian, text message, 19 June 2009

On the Draft Child Protection Bill: the unmarried fathers will be wanting to
take care of the child to get the maintenance grant and other funds of the
child, but not really because of the love of the child, nor in the best interests
of the child. The law must consider that any foster carer must be the close
family of the mother and that is very important in Namibia. It has a strongly
cultural value until the child is seven years old. This always happened when
the mother passed away! Traditional law must be strong.

The Namibian, text message, 23 June 2009

| just want to thank LAC, Ministry of Gender, UNICEF and CCPA [Child Care
and Protection Act] for a nice workshop that took place last Saturday at
Hochland High School regarding the new law for the Namibian children.
Thank you for caring. We Namibian children really appreciate the effort and
hard work you put in.

The Namibian, text message, 21 August 2009

| was at a CCPA [Child Care and Protection Act] workshop for children at
Hochland High School that was conducted by the LAC [Legal Assistance
Centre], and | must say that it was very important for the children in Namibia.
Thank you Ministry of Gender, LAC and UNICEF for working so hard for the
Namibian children.

The Namibian, text message, 21 August 2009




4.2 Magazines

Eight articles relating to the bill and the consultation process appeared in Namibian
magazines over a period of 10 months. The articles were published in magazines produced
by three local non-governmental organisations: Ombetja Yehinga Organisation, Sister
Namibia and the Namibia Non-Governmental Organisation Forum Trust (NANGOF
Trust, the umbrella body for NGOs in Namibia).

LY
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Ombetja Yehinga Organisation (OYO)

The Ombetja Yehinga Organisation (OYO) is a Namibian trust which aims to create social
awareness among young people using the arts. OYO works with young people to target
social issues - such as HIV prevention, sexual and reproductive health, children’s and human
rights, gender, gender-based violence, alcohol and drug abuse, stigma and discrimination -
through writing, drama, dance, music, and the visual arts. One of the programmes run by
the organisation is the creation of a quarterly magazine OYO, Young, latest and cool. The
magazine provides young people with a platform to share with others their stories, poems,
drawings and questions about HIV/AIDS and social issues that affect them, their families
and communities. The magazine is currently distributed to AIDS awareness clubs and
youth groups in Kunene and Erongo regions as well as to schools, libraries, youth centres,
governmental organisations and non-governmental organisations throughout Namibia.
It is estimated that the magazine is read by over 80 000 children, young people, and
adults across Namibia."

OYO collaborated with the Legal Assistance Centre to develop the concept for the 2009
September edition of the magazine. The Legal Assistance Centre proposed a range of
topics that might be of interest to OYO readers. The editor of the magazine chose the

" For more information see the Ombetja Yehinga Organisation website: <http://ombetja.org/index.html>.
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topic of corporal punishment and developed a magazine edition around this issue. The
edition was entitled “Discipline and Punishment’. To generate the inputs for the magazine,
the OYO team ran workshops about the topic in question. The Legal Assistance Centre
provided a training blueprint about alternatives to corporal punishment and background
materials.

This is an example of how law reform topics can sometimes be integrated into the activities
of other organisations without additional cost. OYO already had funds available to
produce the September edition of the magazine. The proposed topic was within their area
of interest and therefore did not require additional work or additional funds. The fact that
the magazine is read by over 80 000 children, young people and adults meant that it was a
very effective forum for spreading information and soliciting opinions from young people.

In addition to this magazine edition on corporal punishment, three other editions of the
OYO magazine included articles about topics in the draft Child Care and Protection Bill.
The consultation team used two methods for including articles in the magazine. In the
March and May editions, a page in the magazine was allocated for the article in question.
In the April edition, the article was printed separately as a loose-leaf page and included
in the magazine as an insert. The different methods of presentation did not appear to
affect the level of response. However we believe that alternating between having an
article published in the magazine and using an insert was useful because the different
formats helped to attract readers’ attention.

WHOSE LIFE IS IT ANYWWAY?”
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Comments on corporal punishment in response to the dedicated magazine issue on this
topic were collected by the OYO team. The comments for the topics discussed in individual
articles in the other magazine issues were sent directly to the consultation team. This
means that the input on corporal punishment in response to the magazine article can be
quantified, but not for the other topics; members of the public who contributed input did
not generally identify what inspired them to contribute comments.

OYO estimates that they received over 2000 comments from young people on corporal
punishment, in addition to the comments published in that issue of the magazine. All of
these comments have been reviewed and the Legal Assistance Centre will include the
information in a monograph about corporal punishment to be published in 2010.

Sister Namibia

Sister Namibia is a feminist organisation based in Windhoek." The vision of Sister Namibia
is to recognise, protect and celebrate the full personhood of all women and girls including
respect for dignity, diversity, bodily integrity and sexual choices. Sister Namibia aims to
inspire and equip women to make free choices and act as agents of change in relationships,
communities and for themselves. The group uses education, information, collective action
and celebration to achieve this goal. Current activities of the organisation include publishing
a monthly magazine, presenting a weekly radio show on Base FM community radio, and
campaigning for women’s sexual and reproductive health and rights. The circulation of
the Sister Namibia magazine is 9000, including a broad range of recipients: Windhoek-
based NGOs, all secondary schools in Namibia, the libraries of all educational institutions,
youth and community resource centres and teacher resource centres, Cabinet ministers,
Members of Parliament, staff of the Ministry of Gender Equality and Child Welfare in the
head office and in all 13 regional offices, the 52 local councils and 13 regional councils,
the Office of the President, all United Nations agencies, all Namibian embassies abroad,
selected foreign embassies in Windhoek and Pretoria, staff at the City of Windhoek
municipality, the Osire refugee camp, correctional institutions and the women'’s holding
cells at the Katutura Prison, all traditional authorities, the heads of member churches of
the Council of Churches in Namibia, AIDS awareness clubs at the University of Namibia,
media students at the Polytechnic of Namibia, all 11 language services at NBC Radio, NBC-
TV and the National Library of Namibia.

Sister Namibia published three articles on the draft Child Care and Protection Bill in
different issues of its magazine. One article was about the revision process, a second was
about the LifeLine/ChildLine Namibia national conference where issues in the bill were
discussed and a third article was about adoption.

REAL was a separate four-issue publication produced in 2009 by Sister Namibia. The
magazine was written by young Namibian women, and aimed at a target audience of

15 For more information see the Sister Namibia website: <www.sisternamibia.org>.
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Let’s Realise! All Change Starts With Us!
A NATIONAL CONFERENCE FOR CHILDREN

In June 120 children from all 13 regions got together
in Okahandja for a week to make a change for
their future at the Let’s Realise Conference hosted
by Lifeline/ChildLine Namibia with funding from
Intrahealth and UNICEF. The conference aimed
to extend the current platform opened by Uitani
ChildLine Radio on NBC National Radio, Base FM
and Omulunga Radio to create an environment where
children could participate and discuss challenges such
as HIV and stigma, discrimination, the new child
protection bill and sex and sexuality.

Breaking through myths and fear

The session on HIV and Stigma was opened by two
youths from Khomas Region, Ndilimeke Phillipus
(12) and Rejoice Amunyela (14) who acknowledged
that sometimes they are afraid of playing with
children with the virus out of fear and a lack of
knowledge. The ChildLine team facilitated a session
to shed more light on high and low risk behaviours
to break through the fear. The children formulated
recommendations for government, parents, educators,
peers and themselves to make a change. Government
was requested to build more voluntary counselling and
testing centres and health care centres in the south, to
include HIV topics for debate by the youth parliament
and for politicians and prominent Namibians to stand
up and speak out on how HIV has affected their lives.
The children would also like to see more white people
in advertising campaigns to break through myths and
misconceptions. They agreed that peers and the Let’s
Realise children should be patient, open, supportive
and tolerant of others. They should stand up for what
they know is right.

Challenging discrimination

The second theme was discrimination against people
living with HIV, people with a disability, racism and
tribalism. It kicked off with a rap written by some of
the delegates, and by a testimony from two participants
from the school for the hearing impaired. Their stories
touched the hearts of those present and showed how
even small actions and comments can be very hurtful.
The children learnt to walk in another’s shoes through a
‘discrimination game’ in which their faces were paint-
ed in different colours and they received different treat-
ment, such as getting lunch first, having to sit on the
floor, or be blindfolded for a session. The recommen-

July 2009

By Natasha Kayle

dations from this session included a call for parliament
to be gender balanced, for children with disabilities to
be integrated into mainstream classes, and for the code
of conduct in schools to prohibit discrimination.

The age of consent

The third topic under discussion was the new Child
Care and Protection Bill. The Let’s Realise delegates
want to see proper schools in rural areas, and teachers
who lead by example. Special children’s courts should
be developed and cases should be dealt with faster. As
for the age of consent for HIV and pregnancy testing
- this should be brought down and children should be
able to get protection for themselves and their peers.
The wellbeing of children should always come first.

Gender and sexuality

The last session opened a platform for debate
around gender, gender roles and gender norms. It also
approached subjects such as prostitution, intergen-
erational relationships and homosexuality. The chil-
dren agreed that women and men should be treated
equally and given the same opportunities instead of
being forced into a box because of their sex. The im-
portance of standing up for yourself against people
with money and influence such as sugar daddies and
sugar mummies was highlighted, as were questions
concerning the effects of being sexually active at a
young age. The youth had lots of questions concern-
ing homosexuality and the rights of gay people. They
agreed that all people should be treated fairly and not
be discriminated against. This means that homosexual
people should also have the right to wed.

To put it in the words of Rivaldo, an 11-year-old
delegate from Gobabis, “what I will remember the
most is that all change starts with us! I can and must
make a change for me and others.” %

A delegate at the children’s conference in Okahandja

sister namibia 15

Mark Nonkes



their peers. Twelve girls aged between 14 and 18 attended a half-day session at the Legal
Assistance Centre to learn about the draft Child Care and Protection Bill. The intention
was for the girls to select any topics that were of interest and write an article on those
topics for publication in the magazine. As a result of the half-day discussion of the
draft bill, an article on the age of consent for HIV testing was published in the August
edition of REAL magazine.

Namibia Non-Governmental Organisation Forum Trust (NANGOF Trust)

The NANGOF Trust was founded in October 2007 with the aim to serve as a platform
in which Namibian non-governmental organisations, community based organisations
and other civil society organisations can join forces, so that they will be capable of more
effectively pursuing their goals, as well as engaging the Namibian Government, donors
and organisations with similar objectives.'® The vision for NANGOF Trust is to become
a vibrant umbrella organisation of well-governed civil society organisations, actively
contributing individually and jointly towards sustainable development and socio-economic
justice in Namibia.

Civic Voice is a quarterly

magazine of the NANGOF T"lﬂﬂtﬂ:ﬁ e
m R i e E—— —— e
Trust which is supported by l:_ s ey e S o
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nangoftrust.org.na>. Article by the Legal Assistance Centre in the premier issue of Civic Voice
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MAGAZINE COVERAGE OF THE CONSULTATION PROCESS

Where What Author
March OYO Young “Contraceptives: How old do you Rachel Coomer,
2009 Latest and have to be to get them?” Legal Assistance Centre
Cool

April OYO Young “Whose life is it anyway? What Rachel Coomer,

2009 Latest and should the age of medical consent Legal Assistance Centre
Cool be in Namibia?”’

May OYO Young “Testing, testing, 1,2 3" (article on Rachel Coomer,

2009 Latest and access to HIV testing) Legal Assistance Centre
Cool

July Sister (1) “Consulting the public on the Rachel Coomer,

2009 Namibia new Child Care and Protection Act” | Legal Assistance Centre
(2) “Let’s Realise! All change starts | LifeLine /ChildLine Namibia
with us! A national conference for
children” (report on the LifeLine/

ChildLine Namibia national
conference)
August REAL “How young is too young? At what | Alushe Gabriel,
2009 magazine age should children be able to have | REAL journalist
an HIV test without needing the
permission of their parents?”’
September | OYO Young “Treat other people as you want Rachel Coomer,
2009 Latest and them to treat you” (article about Legal Assistance Centre
Cool corporal punishment)

September | Civic Voice “The role of civil society in law Rachel Coomer,

2009 (NANGOF reform” Legal Assistance Centre
quarterly
magazine)

December | Sister “Adoption in Namibia” Sister Namibia

2009 Namibia

“By wrifing opinion pieces and
magazine arficles, we were able
70 engage he inferest of fhe
public in many different ways.”
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Rachel Coomer, Legal Assistance Centre

Rachel
Coomer




Sample of comments published in

OYO Young Latest and Cool: Discipline and Punishment
(September 2009)

One day my teacher beat me because I was playing in class while she was teaching. She
beat me with a very big stick on my hand. I felt very bad, and it made me hate the teacher.
| started crying. Being beaten wasn’t very nice; my teacher told me that if I continued to
cry she would beat me again, so I kept quiet because | was afraid of being beaten twice.

Beating is wrong. Beating people is like forcing them to feel pain in their bodies. If parents
keep on beating their children, those children will end up beating their husbands or
wives and children when they grow up.

If a child does something wrong like stealing cattle, then that child should be beaten. If
a child comes to school late then the child should be punished so that he or she doesn’t
repeat the same mistake. If you don’t take action, that child will just do it again.

Last year my brother dropped out of school because of corporal punishment. A teacher
was asking my brother about a topic that he had never even heard about, and as he
didn’t know anything about it, the teacher wrote his name in the prefect’s book and
punishment him by making him remove big stones from the school grounds. Let’s stop
corporal punishment in schools.

Corporal punishment helped me a lot. When I got beaten [ started thinking that I should
study even harder to avoid more beatings. | also went to other learners to help me if
I didn’t understand my schoolwork because I didn’t want to get a beating for getting it
wrong.

Corporal punishment is a bad thing because you might hurt someone so badly that the
person starts bleeding. When | was in Grade 1, my teacher sent me to her house near the
school to go and get her bread. Her mother gave me the bread and on my way back the
bread fell on the ground, but I picked it up and brought it to the teacher. She said that she
would punish me; then she took a stick and hit me on the head, and I started bleeding.

I was never disciplined by my parents. As a result  was punished a lot at school; this was
how [ learnt what was right and what was wrong.

My mother beats me. I ask myself what I did to her, and I feel bad. I am only 12 years old
and in Grace 6. What did I do, for her to beat me?

People believe that to be a man means to beat your children. That’s nonsense. I'm a man
but I'll never beat my children.

Learners failing tests should be beaten, or the principal should have a serious talk with
them and give them five hours of detention. Girls who fall pregnant should never be
taken back; they should leave school and make space for others to learn something.

At my lower primary school in 2003, the teacher would beat me to the maximum
whenever I didn’t do my homework. I ended up being afraid that if I went to school he
would beat me again, so I dropped out of school for one year. It was bad.
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4.3 Radio

A total of 38 radio slots were broadcast at the
initiative of the Technical Working Group, or
with the knowledge of the team. Copies of the
factsheets (in various languages) were sent to the
following nine radio stations:

NBC National Radio Service
NBC Oshiwambo Radio Service
NBC Oshiherero Radio Service
NBC Setswana Radio Service
NBC Afrikaans Radio Service
Channel 7

Radio 99

Radio Kosmos

Radio Kudu.

© o ND U AW

The radio stations which gave the most coverage to the
revision process were Base FM and NBC National Radio. Rurvimion: ol fha

A number of other stations, including NBC Oshiwambo E———
and NBC Setswana and the commercial stations FM 99, N C = e
Kosmos radio and Channel 7 also broadcast information
about the revision of the draft bill. The shortest slots
were interviews or news soundbites, while the longest
were one-hour call-in shows. The range of ways in which

information was disseminated on radio allowed for the — e —
exposure of a wide range of listeners to the consultation
process. o -

The Legal Assistance Centre has a weekly slot on
the NBC National radio programme Your Rights
Right Now. Staff from the Legal Assistance
Centre appear on the show each week to discuss
a human rights or law related topic. During 2009,
eight of the shows were devoted to discussing
topics in the draft bill. The consultation team
compiled the scripts used on Your Rights Right
Now into a booklet for distribution to other
stations. Three of the shows were also recorded
on disc and distributed with the booklets.

your flights
A separate set of scripts were drafted for
Yelula/U-Khai. Yelula/U-Khai is a Namibian

54 “Was really impressed by you guys on Tupopyeni. “ - SMS




non-governmental organisation which works with communities, individuals and
marginalised groups in rural Namibia to strengthen their resources and support their
vision in responding to the HIV/AIDS pandemic."” The organisation has a head office in
Windhoek and regional offices in the north and south. One of their outreach projects in
the north is a live radio show in Oshiwambo which is broadcast every Thursday on the
NBC Oshiwambo station. The consultation team provided Yelula/U-Khai with a booklet
of eight one-page information sheets that could be used to host eight different shows
about the draft bill. These information sheets contained less detail than the Your Rights
Right Now scripts, as the intention was to make the information as quick and easy to use
as possible. Yelula/U-Khai were also provided with the Your Rights Right Now scripts
and the factsheets, which they could use if they wanted to spend more time preparing a
discussion about some of the issues in the draft bill.

The team provided these layers of information because the provision of the factsheets
on their own did not appear to be sufficient to motivate radio broadcasters to host radio
shows on the bill. The theory was that a wider variety of information might suit different
approaches to radio programming and a variety of different time slots. The one-page
information sheets in the Yelula/U-Khai booklet provided the most basic information
which would be sufficient to inform a radio discussion. A presenter who wanted more
information could refer to the factsheets. A presenter who wanted more content could
refer to the Your Rights Right Now script booklet, where the scripts included quotes
and soundbites from community members which could be used to expand a radio
programme. Alternatively the presenter might choose to record new comments from his
or her own community about the topic discussed, or ask listeners to phone in live to the
show. By providing this kind of layered information, we attempted to cater for all levels
of interest and to help presenters get a quick grasp of key topics.

In most cases it was not possible to correlate feedback received by text message, post,
fax or email with any particular radio broadcast. However we noted that between 2-8
July 2009, a large number of text messages were received in Oshiwambo about access
to contraceptives. This pattern was not seen again. It indicated that a number of people
had heard a radio show about on the topic of access to contraceptives in the Child Care
and Protection Bill and had been motivated to provide feedback; we know that during this
time, Yelula/U-Khai were discussing the draft bill and it is likely that it was their show
that generated the input. This is a good example of how some topics can really excite
the interest of the public. Some of the responses received are shown on the next page.'®
These examples show the strength and breadth of opinion. The responses also show that
people are interested in interacting with radio show productions and that this method of
communication was effective during the consultation process.

" For more information see the Yelula/U-Khai website: < www.yelula.com>.
18 Gabriel Augustus from the Legal Assistance Centre translated all text messages into English where
necessary. Obvious grammar and spelling errors have been corrected.
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RADIO COVERAGE OF CONSULTATION PROCESS

Where What DISENE
1 | 9 March Base FM The importance of public participation | Rachel Coomer, Legal
2009 in law reform Assistance Centre
2 |16 April Base FM Newsbeat: Overview of the Child Care | Rachel Coomer, Legal
2009 and Protection Bill and its contents Assistance Centre
3 |20 April Base FM Overview of the Child Care and Mark Nonkes, Legal
2009 Protection Bill and its contents Assistance Centre
4 | 21 April Base FM Piki Piki radio programme: discussion | Felicity !Owoses-/Goagoses,
2009 about corporal punishment Ministry of Justice &
Mark Nonkes, Legal
Assistance Centre
5 |22 April NBC National | Overview of the Child Care and Mark Nonkes, Legal
2009 Radio Protection Bill and its contents Assistance Centre
6 |22 April NBC National | Overview of the Child Care and Rachel Coomer, Legal
2009 Radio Protection Bill and its contents Assistance Centre
(pre-recorded)
7 |28 April Base FM Consent to medical procedures, Mark Nonkes, Legal
2009 contraceptives & testing Assistance Centre
8 |29 April NBC National | What should the definition of a child Mark Nonkes, Legal
2009 Radio be? (pre-recorded) Assistance Centre
9 |29 April FM 99 5pm news: Overview of the Child Care | Mark Nonkes, Legal
2009 and Protection Bill and its contents Assistance Centre
10 |5 May Base FM Baby dumping (as an issue missing Rachel Coomer, Legal
2009 from the preliminary draft of the Child | Assistance Centre
Care and Protection Bill)
11 | 6 May NBC National | Corporal punishment (pre-recorded) Rachel Coomer, Legal
2009 Radio Assistance Centre
12 | 13 May NBC National | Age of consent to medical procedures, | Mark Nonkes, Legal
2009 Radio contraceptives and HIV testing (pre- Assistance Centre
recorded)
13 | 13 May FM 99 Live report - feedback from the Rundu | Joyce Nakuta, Ministry of
2009 regional meeting Gender Equality and Child
Welfare
14 |20 May NBC National | The role of youth participation (pre- Anne Joyce, Legal
2009 Radio recorded) Assistance Centre &
Sannicia Katale, Young
Achievers
15 | 2 June Kosmos Overview of the revision process (pre- | Rachel Coomer, Legal
2009 recorded) Assistance Centre
16 | 4 June FM 99 The role of the media in generating Rachel Coomer, Legal
2009 debate about issues in the Child Care Assistance Centre
and Protection Bill (pre-recorded)
17- | June 2009 | Radio What should the definition of a child be? | Radio Setswana
20 | (daily Setswana What should the age of consent for
broadcasts medical treatment and HIV testing be?
over five .
Adoption
days) )
Corporal punishment




21 |4 June Base FM 1pm news: Report on progress on Base FM
2009 the revision of the Child Care and
Protection Bill
22 |5June NBC National | Foster care (pre-recorded) Rachel Coomer, Legal
2009 Radio Assistance Centre
23 | 8 June Radio Wave | 7pm news: Report on the progress of | Radio Wave
2009 the national consultation meetings
24 |11June NBC English | Adoption (pre-recorded) Mark Nonkes, Legal
2009 Radio Assistance Centre
25 |16 June FM 99 Report on the progress of the national | FM 99
2009 consultation meetings
26 |21June FM 99 Report on progress on the revision of | FM 99
2009 the Child Care and Protection Bill
27 |16 June Base FM Speakers Corner event to celebrate the | Mark Nonkes & Rachel
2009 Day of the African Child Coomer, Legal Assistance
Centre
28 |17 June Base FM Interview about the LifeLine/ChildLine | Natasha Kayle (LifeLine/
2009 Namibia national conference (at which | ChildLine Namibia)
the Child Care and Protection Bill was
discussed)
29 | 7July FM 99 Live report: feedback from the Lucia Eises, Ministry of
2009 Otjiwarongo regional meeting Gender Equality and Child
Welfare
30 | 7July NBC Live report: feedback from the Victor Shipoh, Ministry of
2009 Oshiwambo | Otjiwarongo regional meeting Gender Equality and Child
Welfare
31 | 7 July NBC Live report: feedback from the Victor Shipoh, Ministry of
2009 Oshiherero Otjiwarongo regional meeting Gender Equality and Child
Welfare
32 |10 July Base FM Update on the revision process for the | Mark Nonkes, Legal
2009 Child Care and Protection Bill Assistance Centre
33 | 15July NBC National | Does Namibia need a National Child Rachel Coomer, Legal
2009 Radio Protection Register? (pre-recorded) Assistance Centre
34 |20 July Base FM Corporal punishment Mark Nonkes, Legal
2009 Assistance Centre
35 [July2009 | NBC Report on progress on the revision of | Immanuel lita, Legal
Date not Oshiwambo | the Child Care and Protection Bill Assistance Centre North
specified office
36 |July2009 | NBC Report on progress on the revision of | Immanuel lita, Legal
Date not Oshiwambo | the Child Care and Protection Bill Assistance Centre North
specified office
37 |10 August | NBC Radio Report on progress on the revision of | Mark Nonkes, Legal
2009 Setswana the Child Care and Protection Bill Assistance Centre
38 |24 Sept Channel 7 Report on progress on the revision of | Celeste Feris, Ministry of
2009 the Child Care and Protection Bill (pre- | Gender Equality and Child

recorded)

Welfare &
Rachel Coomer, Legal
Assistance Centre
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Text messages received in response to a
radio show on access to contraceptives

| think 14 years is fine, doesn’t matter to deprive family planning, she
will end up pregnant.

Kids should enjoy their rights but in any event parents should decide on
their behalf.

| support the age and myself | am also 15.

| am really thankful for your wonderful opinion, myself agree that children
should access family planning.

Age 14 sounds very immature in any event, alternatively we must check
the understanding of that particular child.

Children must be at the age of 20 otherwise we will destroy the nation.

| am suggesting that children should have access to family planning at
the age of 14, the reason being kids are growing fast and know a lot.

Children at the age of 14 got freedom to decide for themselves, why some
are falling pregnant? So 14 years is fine.

Women age 14 is reasonable, some of them are matured enough but also
parents should take part in any decision.

Children will now spread the diseases because they failed to utilise condoms
and this big guys are now targeting this young girls.

It seems that if a 14 year old receives family planning at the same time
she must also get married and we must tell people to fear God.

It true that children above 13 should have access to family planning in
order to stop unwanted pregnancy.

| am supporting age 14 is reasonable today kids are not the same as in
the past.

Although a range of opinions were given, the majority of text messages on this topic
supported setting the age for access to contraceptives at 14.




Images from the Base FM Speaker’s Corner event to
celebrate the Day of the African Child on 16 June 2009

4.4 Television

The consultation process was featured on television nine times over a seven-month period.
This was through news coverage (four times), the talk show Tupopyeni (three times) and
the breakfast programme Good Morning Namibia (twice). Most of the television coverage
was by the Namibian Broadcasting Corporation (NBC), the national broadcaster, although
there was also some exposure on One Africa, which is a private television station.

We cannot comment on whether these shows generated significant feedback, as the
feedback which came in cannot be specifically correlated with the outreach. However,
as 37% of Namibia households own a television,'? it is reasonable to assume that the
television coverage helped to disseminate information about the draft bill and to generate
public interest.

19 Ministry of Health and Social Services, Namibian Demographic and Health Survey 2006-07. Windhoek,
2008.
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TELEVISION COVERAGE OF THE CONSULTATION PROCESS

| Where |

What

Details

the Hague Conventions on
children, and to assist with
the provisions on intercountry
adoption in the Child Care
and Protection Bill

1 | 22 April | Tupopyeni | Interview on the Child Care Helena Andjama, Ministry of Gender
2009 (NBQ) and Protection Bill and its Equality and Child Welfare;
contents (pre-recorded) Dianne Hubbard, Legal Assistance
Centre &
Professor Julia Sloth-Nielsen,
international expert
2 | 3June One Africa | Excerpts from media Rachel Coomer & Mark Nonkes,
2009 workshop & interview Legal Assistance Centre
3 | 3June NBCnews | Excerpts from media Rachel Coomer & Mark Nonkes,
2009 workshop Legal Assistance Centre
4 | 8June | NBCnews | Filmed opening of national
2009 workshops
5 | 3June Tupopyeni | Update on revision process Celeste Feris and Loide Mbenzi,
2009 (NBQO) (pre-recorded) Ministry of Gender Equality and Child
Welfare &
Rachel Coomer, Legal Assistance
Centre
6 | 7July NBC news | Live report: feedback from Victor Shipoh, Ministry of Gender
2009 the Otjiwarongo regional Equality and Child Welfare
meeting
7 | 1August | Tupopyeni | Report on the progress on Celeste Feris and Loide Nekundi,
2009 (NBQ) the revision of the Child Care | Ministry of Gender Equality and Child
and Protection Bill Welfare:
Rachel Coomer, Legal Assistance
Centre;
Renette Louw, social worker, Motor
Vehicle Accident Fund;
Kaarina Amutenya, children’s
consultant;
Emil Seibeb, radio show presenter &
Martha Olga, radio show presenter
8 |13 Good Discussion about upcoming | Celeste Feris, Ministry of Gender
August | Morning comparative meeting of the | Equality and Child Welfare
2009 Namibia Child Care and Protection
(NBQO) Bill and the South African
Children’s Act
9 |16 Good Discussion about the visitbya | Sirkka Ausiku, Permanent Secretary,
October | Morning representative of the Hague | Ministry of Gender Equality and Child
2009 Namibia Conference to discuss whether | Welfare
(NBQ) Namibian should ratify all &

William Duncan, Deputy Secretary
General, Hague Conference on
Private International Law
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5. Use of the internet

The internet was used in many different ways during the consultation process - as
a discussion forum (through the use of the popular social networking site Facebook),
to circulate information (through the placement of information in e-newsletters) and
as an electronic media outlet (through the publishing of articles on various websites).
A total of seven topics were discussed on Facebook, five e-newsletters reported on the
consultation process and two articles were published electronically by InterPress Services.

In addition to being virtually cost-free, the use of electronic communication is also very
quick and direct. For example, email was a key channel for information exchange between
the Technical Working Group and international experts. Furthermore, when challenges
were experienced in ensuring that written invitations were received timeously by all relevant
people, email and e-newsletters provided a useful supplement to written invitations.

5.1 Facebook

Facebook is a social networking website which is free to anyone who wants to use it. It
allows people to post information about themselves and to “make friends” with each
other for the purposes of sharing information. A popular activity on Facebook is the
formation of groups of people supporting a common cause. Any Facebook user can join
any group which is established on the website, and contribute to group discussions. The
consultation team set up a Facebook group on the draft bill, entitled Protecting Children’s
Rights in Namibia. The Legal Assistance Centre hosted the group on behalf of the Ministry
and solicited input by posting discussion questions on particular topics. The replies to
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these questions were visible to the entire group. To facilitate the discussion, the Legal
Assistance Centre would often post a question and then add to the discussion at a later
stage to provide further information or clarification. In January 2010 there were 294
members in this group. A total of seven topics were discussed. Information about the
feedback received via Facebook is reported in Chapter 9.

Topics of discussion on Facebook group
“PROTECTING CHILDREN’S RIGHTS IN NAMIBIA”

What problems do children in Namibia face?

How old should you be to have access to contraceptives?

Should parents be allowed to beat their children?

What should the age of majority be in Namibia?

Is child trafficking a problem in Namibia?

Should the Child Care and Protection Act also include a section on children’s
responsibilities?

7. What types of sexual abuse do children need protection from?

S N

5.2 E-newsletters and websites

In addition to submitting an article to the quarterly NANGOF magazine (Civic Voice), the
Technical Working Group also arranged for information about the consultation process
to be included in four of the monthly NANGOF e-newsletters. This newsletter is emailed
to NANGOF’s 32 member organisations, as well as any other partners on its mailing list.
The placement of information in this newsletter helped to ensure that civil society was
kept updated about the consultation process. The newsletters also included notifications
about upcoming consultations about the bill, which helped improve attendance at these
meetings. This was a very convenient method of communicating with civil society.

Information was also posted on the Children’s Rights and Information Network (CRIN)
website and notice of this posting circulated on that organisation’s e-newsletter. CRIN
is an independent, not-for-profit organisation registered in the United Kingdom. Its
mission is to equip the global child rights community with the information it needs to
ensure the implementation of children’s rights. CRIN has a membership of more than
2100 organisations in 150 countries.?’ This means that news of Namibia’s consultations on
child protection was circulated worldwide. The Technical Working Group members
received emails from international colleagues who had seen the information in the CRIN
newsletter.

20 For more information see the CRIN website: <www.crin.org>.
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Just saw on CRIN that a consultation process has started for the CCPA [Child
Care and Protection Act] and that Julia Sloth Nielsen is going to be involved:!
So excited to hear the news. Julia presented and participated at consultative
meetings in Tanzania and Zanzibar before Christmas and she really energised
and focussed the debate especially in Zanzibar! It was amazing... Good luck!
Looking forward to seeing the developments!

Sarah Field, former intern at the Legal Assistance Centre
now working in the area of child protection

The Legal Assistance Centre website was also used as a focal point for information. It
included dedicated pages containing all the information produced, such as the factsheets,
the annotated bill and summary and “podcasts” of some of the radio shows. In 2009, there
were over 13 000 visits to the website, involving 8027 unique visitors. People from Namibia
viewed the page most, followed by visitors from South Africa and America. Approximately
30 000 pages on the website were viewed, and the Child Care and Protection Bill pages
were amongst the top ten.”

21 The other nine pages visited were more general, including the pages “about the Legal Assistance
Centre” and its publications.
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INTERNET COVERAGE OF THE CONSULTATION PROCESS

| Date | Where What
1 | 20 March | NANGOF information on consultation process & call to participate
2009 e-newsletter
2 | 21 April Facebook Facebook group launched
2009 Topic for discussion: What problems do children in
Namibia face?
End of April: 124 members
3 | April LAC website dedicated webpage on Child Care & Protection Bill
2009 www.lac.org.na created
4 | 21 April CRIN “Namibia: Child law under revision”
2009 e-newsletter
5 | 5May Facebook Topic for discussion: What should the age of majority be
2009 in Namibia?
6 | 15 May NANGOF information on consultation process & call to participate
2009 e-newsletter
7 | 27 May Facebook Topic for discussion: How old should you be to have
2009 access to contraceptives?
8 | 9June Facebook Topic for discussion: Should parents be allowed to beat
2009 their children?
9 | 12June NANGOF update on progress of consultation activities
2009 e-newsletter
10 | 26 June | Facebook Topic for discussion: Is child trafficking a problem in
2009 Namibia?
11 | 24 July InterPress Services | article containing overview of the process for revising
2009 (IPS) the Child Care and Protection Bill
(author: Servaas van den Bosch, IPS)
12 | 30 July Facebook Topic for discussion: Should the Child Care and
2009 Protection Act also include a section on children's
responsibilities?
End of July: 266 members
13 | 25 Aug InterPress Services | article on the national consultation workshops
2009 (IPS) (author: Servaas van den Bosch, IPS)
14 | 28 Aug NANGOF announcement that stakeholder consultation is
2009 e-newsletter underway
15 | August | CRIN information about the revision process posted on
2009 WWW.Crin.org organisation’s website
(press releases, bill summary, newspaper articles)
16 | 1Sept Facebook Topic for discussion: What types of sexual abuse do
2009 children need protection from?
End of August: 275 members




6. Other media outreach
6.1 Public holidays

The 2009 Day of the African Child was used as a focal point of attention for the Child Care
and Protection Bill. On that day (16 June), an article appeared in the YouthPaper (a weekly
supplement to The Namibian, which is a nationally-distributed newspaper) and coverage
was also given to the bill on the Base FM Speaker’s Corner event.
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SHOULD NAMIBIA LOWER ITS AGE OF MAJORITY TO 182

Currently, Namibia’s age of majority is set at 21, according to a 1972 law called the
Age of Majority Act. In some countries, the age of majority is set at 18. That means
at 18, young people are entitled to full legal rights and responsibilities.

However, the draft Child Care and Protection Act defines a child as being someone
below the age of 18. As it currently stands in Namibia, children under 21 are
considered minors. However, they are given certain rights as they mature. At 16,
a person has the legal right to make a will, open and operate a bank account and
consent to sexual activity. So maybe Namibia’s age of majority should be lowered to
18. At 18, a person has the legal right to: work in any type of job, drive, buy alcohol,
gamble, obtain a firearm, vote, give consent to medical treatment or be tried for a
crime as an adult and be locked up in prison with adults. However, a person must
be 21 before they can legally enter into contracts without the assistance from their
responsible parent or guardian. Minors cannot get married without the consent of
their parents or guardians. The government must also give permission to marry if
the child is younger than 18. Minors cannot sell or mortgage land. Minors cannot
administer money or property which they have inherited. Essentially what this
means is a person can be locked up with adults in prison, buy a gun and vote but
not sign a cellphone contract without their parents consent.

The YouthPaper asked a couple of young people what they thought about changing
the Age of Majority and about the different ages which are appropriate for young
people to do things. Here’s what a few had to say:

Suzandi Shifier, 16, Grade 11, David Bezuidenhout High School
As a minor, society allows me limited rights only. I'm very happy with the limited
rights I have. Imagine if [ were to be given all rights. Mentally | wouldn’t be ready
to handle all of them. My life would be clashing at all corners. The basic rights that
I'm allowed are more than enough to help me develop positively into adulthood.

The common right wanted by most 16 year olds would be the right to free
education. A lot of minors are less fortunate and would really love to help
themselves out of their difficult situations. But the fact that they have to pay to go
to school discourages them.

Here are some of my rights as a 16 year old living in Namibia.

| have a right to make a will and this be accepted by other people. But it will
be my responsibility to make the right choices. That’s why | would advise every
16-year-old to consult older people before making decisions. I also have the right
to open and operate a bank account and this comes with a lot of responsibility. |
also have the right to consent to sexual activity. But even though I have the right
to sexual activity, mentally and emotionally I'm not ready for that. With having
sex has a lot of consequences.

“Am for lowering the age of majority points or even if possible can apply 4 emancipation if proven thereof by
66 parents or guardians.” - SMS




Two years from now [ will be 18 years. At this age | will be allowed to do more
things. For example, | will be allowed to drive a car and drink alcohol. In some
countries 16 year olds are allowed to drive and consume alcohol. But with driving
a car and drinking alcohol comes a lot of risk. I feel the rights of an 18 year old in
Namibia are perfectly suited for their mental capacity.

However, | am against the lowering of the age of majority from 21 years to 18
years. A person at the age of 18 is still a teenager. They are still very dependent
on their parents and guardians. A person at the age of 21 is independent and
responsible. Therefore I feel the age of majority should be held at 21 years.

Audrey Innes, 18, Ella Du Plessis

I don’t think 18 year olds should be locked up in a police cell with adults. If an 18
year old is still considered a minor under the law, how can they be combined in
one cell with adults. Adults can take advantage of these minors and rape can take
place. Later, it would scar you and could end up making you go mental. | think
they should keep minors and adults in different cells.

Uys Mushalwa, 18, Jan Jonker Afrikaaner High

In my view, a child is a young person who is not yet 18 years old. Being 18 means
that a person is becoming an adult; there are more responsibilities and they are
getting greater. | personally feel that what people are allowed to do at this age
is quite fair considering the fact that you can make your choices and know the
consequences of them. This makes you responsible for your choices.

One benefit of being 18 is that you can go out to clubs. I don’t know if this is
a good idea as it could distract you from your studies. Being able to get a job or
a drivers license are good things because both help you become independent.
Some 18 year olds take wrong paths and make wrong choices because of peer
pressure. Some follow the rules and some do not.

There are certain important things that people do not feel ready for even
though they are allowed. | personally don't feel ready to vote, just because | don’t
know very much about politics.

I don’t think the age of majority should be brought down to 18 because too
many wrong choices would be made and many 18 year olds are not mature enough
to be responsible for their actions. But I do agree with having any job and being
able to drive at 18.

Chollastica Goagoses, 18, Jan Jonker Afrikanner

Tradition is respected by law. But in some traditions, parents decide that girls
should get married to older men at a young age. Some are as young as nine when
they are considered a woman because they have started menstruating. But a
young girl should not get married. Could she really be a wife who can take on the
full responsibility of a house? This leads to young girls being abused. Traditional
beliefs have to follow the law as well. Traditional parents or a traditional group
need to make sure a child is protected until they are a major.
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Franz Saharia, 21, Youth Leader, Physically Active Youth

When under the age of 18 one is usually considered to be a minor child by law
because the law believes that you are young and unable to take on the world. |
agree with this.

I think that 16 and 17 year olds believe that they can look after themselves but
in fact they cannot. Life is a mental game and minors are missing an adult mind.

Minors gradually acquire more and more legal rights as they mature. It seems
as though law makers are trying to prepare minors for adulthood.

A 16 year old can make a will and open a bank account. | agree that these are
good steps. A 16 year old can also consent to sexual activity. This one is debatable.
Maybe this is allowed because it is too difficult to control though.

When I was 16, I didn’t know very much. I was still in high school and very
dependent on my parents. | lived under my parents rules and I was not allowed
to do certain things like coming home late for example. Looking back now, |
understand why.

An 18 year old can obtain a firearm license, buy alcohol, drive, and even vote.

As I grew older, my parents gave me certain rights and when I turned 18, 1
became a man of my own.

The major issue here is the rule though about the age of majority which at the
moment is set at 21 in Namibia.

Personally I think that it should be lowered to age 18 now. There actually is
not much difference between what an 18 year old can do and what a 21 year old
can do right now. If an 18 year old can buy alcohol, own a gun, gamble and even
be locked up in prison with adults why deny them the right to the age of majority?

Bertha Mauano, 16, Grade 12, David Besuidenhout

I think people should also be permitted the right to work at any type of job they
want at 16. My mom is a domestic worker. | have passed my first term, but do not
have any money for Tertiary Education. Imagine the crisis I'm in. I've looked for
jobs everywhere to support my further education. But they have all turned me
down because of my age.

Our government should also look at the Grade 10 failures and school drop-outs.
They should realise that most of them are minors. They roam around the streets
because they have nothing to do or don’t have the finances to repeat Grade 10.
If 16 year olds were given the right to work in a job, the number of street hangouts
would drop.

Emarehi Christy Oherein, 17, Ella Du Plessis

As a minor, I am not allowed to administer money or property that I have
inherited. This means that I'll be denied access to what is rightfully mine. But
what happens when I don’t have a parent or a guardian? What happens when |
have siblings to take care of and I don’t have a job? What happens when I'm the
sole bread winner in my family and yet | have a trust fund or inheritance that
I'm unable to administer. The government should seriously consider lowering the
age of majority for minors to administer money or property which they have
inherited. The Proposed Child Care & Protection Act should be there to care for




me and yet, under current Namibian law, 'm restrained from using money to
actually care for myself and my family.

Alushe Gabriel, 18, Grade 12, Jan Jonker Afrikaaner

Currently the age at which alcohol can be obtained in Namibia is 18. However, in
society, minors have access to alcohol as early as the ages of four and five. Having
shebeens and bars in our neighbourhoods is looked upon as being normal. Parents
and the community at large turn a blind eye. However, we often don’t know the
long term effects that alcohol has on our bodies. Most of us minors know that if
you drink in excess you will get drunk, tipsy and have a terrible hangover the next
day. But, alcohol is actually a depressant, can be addictive and can have long term
health affects. | suggest that our government have an annual Alcohol Awareness
campaign to educate 18-year-olds about what drinking alcohol can mean.

What do you think?

Have your say. Should Namibia lower its age of Majority to 187 Why or Why Not?
Send a sms with your thoughts and comments on this topic to the committee
drafting the legislation to 081-424-1591.

The Legal Assistance Centre is providing technical assistance to the Ministry of
Gender Equality & Child Welfare Bill on the revision process. It is supported by
UNICEF. Article provided by the LAC.
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6.2 Book chapters Children's Rights

In Namibia
In 2009, the Konrad Adenauer Foundation, in association
with the Human Rights and Document Centre at the
University of Namibia, published a book entitled Children’s - ' 1
Rights in Namibia. Two chapters were devoted to the Child , ” »
Care and Protection Bill: (1) “A major decision: Considering ‘
the Age of Majority in Namibia”, written by Rachel Coomer .' 1,
and Dianne Hubbard (Legal Assistance Centre) and (2) ‘u '
“Work in Progress: The Child Care and Protection Act in . l
Namibia”, written by Lena N Kangandjela and Clever
Mapaure. This book was launched on 21 November 2009,
distributed widely to Namibian individuals and groups
which work with children, and posted in full on the website
of the Konrad Adenauer Foundation.??

# R By Oulves © RapEs

7. Assessment

The use of the media to communicate about the revision of the draft Child Care
and Protection Bill was extremely successful. Maintaining media engagement was
time-consuming, but it was worth the effort as we achieved constant media coverage
throughout the consultation period. For further large-scale law reform processes we
recommend inclusion of a dedicated media liaison person. One of the objectives of the
consultation process was general education about issues pertaining to children’s rights,
and a dedicated media liaison officer would have been able to utilise media outreach
more generally to expand on this role.

The key to successful media outreach is a diverse use of communication mechanisms.
A variety of communication methods allows for wide public engagement, and ensures
that the messages remain interesting and relevant to the public.

The diversity of methods used was particularly relevant in Namibia due to the
communication challenges faced by the country. Namibia is a large country (covering
approximately 824 000 square kilometres) with a low population density (just two people
per square kilometre). Practically, this means that getting information to people can be a
problem. A further challenge is the fact that Namibia has one of the most unequal
distributions of wealth in the world. The wide disparity in resources means that there
is a wide disparity in the ways people are able to access information. The simplest forms
of modern media, such as the use of email and the internet, are not accessible for many
people in Namibia. It was against this backdrop that a diverse and accessible media
campaign was developed.

22 The book chapters can be found at <www.kas.de/proj/home/pub/8/2/year-2009/dokument_id-18139/
index.html>.
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CHILDREN’S
CONSULTATIONS

¥ 4aLldvHD

1. Overview of children’s
consultation process

As children were the focus of the proposed bill, soliciting input from
children and youth was a key element of the consultation process.
The objectives of the children’s consultations were as follows:

(@) to allow children to raise issues and concerns that child law or
policy could address;

(b) to provide children with sufficient and appropriate information
on key issues in the preliminary draft bill so that they could
participate in an informed discussion of the issues;

(c) torecord and report on input from children so that this input
could be used to shape the law and its accompanying regulations;
and

(d) to ensure that children who participated in the consultation
process received feedback on its outcomes.

"/ think fhere should be otther groups such as
This one, That wiill allow a platform for youngsiers
7o shed some light on what they Think and /
Think That would also allow fhe qovernment 7o
understand the mindset of the feenagers.”

Member of the children’s reference group

“I think what should be done to resolve the underlying problems is the child
should be given all the necessary support.” — SMS



KEY STEPS IN THE CHILDREN’S CONSULTATION PROCESS

1. Planning: an initial planning meeting with key children’s organisations in
Namibia to plan an effective strategy

2. Child guidance: monthly meetings of a Children’s Reference Group which
guided the process and identified key issues in the draft bill which would be
of interest to children

3. Development of child-friendly materials: the development of consultation
materials to be used by children and the distribution of these materials

4. Facilitator training: the training of facilitators with previous experience in
working with children, so that they could incorporate consultations about the
draft bill into the ongoing work of their organisations

5. Workshops: the hosting of four regional workshops held specifically to discuss
the draft bill, and additional consultation sessions at other workshops and
conferences where members of the Ministry’s team gave presentations about
the draft bill.

6. Feedback: reporting back to the children on the revision of the draft bill so
that they could see how their input helped to shape the bill.

Workshop for facilitators

Government

write
| the new

‘ Child Care & Protection Act

One of the materials produced for the consultation with
children - a child-friendly booklet about the factsheets




The children’s consultation process was conceptualised at an initial planning meeting
with representatives from key children’s organisations in Namibia. The intention was to
draw on previous experiences and contacts to ensure that the involvement of children was
participatory and effective. Representatives from Family Health International, Positive
Vibes, Yelula/U-Khai, LifeLine/ChildLine Namibia, the Legal Assistance Centre and two
independent consultants attended a half-day planning meeting on 10 March 2009. The
participants discussed the Ministry’s initial idea of holding a national workshop to which
children from all regions would be invited, and suggested that it would be more effective
to hold smaller regional consultations — which could potentially involve more children
and also allow for more active participation by the children. Based on the additional time
that would be required for the facilitation of such meetings, the group recommended that a
specific team of consultants should be engaged to manage the youth consultations.

Ethical and effective child participation requires special considerations. The participants
at the initial planning meeting stressed the importance of running truly participatory
children’s workshops which are as high as possible on the “ladder” of participation show
below.

8
Ladder of Child and Youth Participation 7
8. Child/youth-initiated, shared decisions with g
adults: when projects are initiated by youth
and decision-making is shared among youth 4
and adults in a way which empowers youth (3)
and allows them to access and learn from (2)
adult expertise
7. Child/youth-initiated and directed: when (1)

young people initiate and direct a project
and adults are involved only in a supportive  (3) Tokenism: where young people

role appear to be given a voice, but
6. Adult-initiated, shared decisions with in fact have little or no choice
children/youth: when projects are initiated about what they do or how they
by adults but the decision-making is shared participate
with the young people (2) Decoration: where young people
5. Consulted and informed: when youth give are used to help or “bolster” a
advice on projects designed and run by cause in a relatively indirect way,
adults, and are informed about how their although adults do not pretend
input will be used and on the outcomes of that the cause is inspired by youth
the decisions made by adults (1) Manipulation: where adults use
4. Assigned but informed: where youth are youth to support causes and
assigned a specific role and informed about pretend that the causes are
how and why they are being involved inspired by youth.

Source: Sourced by Dr L Steinitz of Family Health International and based on S Arnstein, “A Ladder of Citizen
Participation”, JAIP, Vol 35, No 4, July 1969, pp 216-224, as adopted by Roger Hart; see www.mcs.bc.calya_ladd.htm
and “Background Handouts” in Youth Participation Guide, YouthNet Project, Family Health International, USAID, 2005.
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Dr Lucy Steinitz from Family Health
International offered to draft guidelines on
ethical procedures for child participation.

For example, child participation should GUidelj.neS

always be voluntary, informed, meaningful,

respectful and safe. Written consent by fOI' PrOmOtmg
the child and his/her guardian ensures the . . 0 .
principle of voluntar;/g participation. To be Chlld ParthIPahon
informed, children should know about the by Lucy Y Steinitz, D, Farly Health Internatonal/ Namibi
background, purpose, risks and possible
outcomes of their participation. Meaningful
participation means that the exercise should
have a realistic and constructive purpose.
Respect for child participation means that
the contributions the child makes should
be listened to and valued. The information
should also be confidential, or shared to a
wider extent according to the consent the
child has given. Safe participation should
mean that the child is not at risk of physical,
psychological or emotional harm through
the exercise. In addition to being used to
guide the children’s consultations around the draft Child Care and Protection Bill, these
guidelines were subsequently published by Family Health International,?® providing a
good example of how one process can lead to other projects.

Based on the recommendations from the planning meeting, the Technical Working
Group engaged Dr Elizabeth Terry, Director of Design and Development Services (a
social science research and training company), to put together a team of trainers with
solid experience working with children and youth.

The initial planning meeting was very useful in mapping out a process which ensured that
the key target group would be sufficiently engaged in the consultation process. However
we recommend that this type of planning meeting should ideally be held earlier, before the
budget and timeframe for the overall consultation are finalised, to ensure that adequate
funds and time are allocated for outreach to key target groups. In this case, because the
detailed planning meeting was held after the budget was already in place, there were
insufficient funds for all the outreach activities proposed at this meeting. Feedback from
the children’s consultants also suggested that a larger budget and a longer timeframe
would have increased the level of input from children.

2 Dr LY Steinitz, Guidelines for Promoting Child Participation, Family Health International/Namibia,
2009.




THE CHILDREN’S CONSULTATION TEAM

Dr Elizabeth Terry, Director of Design and Development Services
Kaarina Amutenya, Acting Director of !Nara Training Centre

Shelene Gentz, registered psychologist

Enteny Cloete, Flavian Libita and Dominic Kalokela: young researchers

Dr ElizabethiTerry F, Kaarina Amutenya

Members of the children’s
reference group

(five of the members are
pictured on the right):

Alushe Gabriel, Faith
Comfort Mamombe,
Natasja Magorokosho,
Petrus Eliazer, Counney
Kemp, Frans Sakaria, Uys
Mushabwa, Nadine Boois,
Sharonice Busch, Treza
Cooper, lilandra Louw,
Salmi Joseph, Lucas
Ashipala, Ndaty Tshilunga,
Jeffrey Kazombiaze.

The first task in the outreach to children was to assemble a Children’s Reference
Group to act as a steering committee for the children’s consultations. Members were
between 15 and 21 years of age, and were chosen based on the leadership positions
they held within their community, school or non-governmental organisation. The
group was composed of children based in Windhoek only, as the costs and logistics of
travel for regular meetings made it impractical to include children from other areas.
The Children’s Reference Group met monthly throughout the process, to advise the
children’s consultation team on mechanisms for soliciting input from children. For
example, the Children’s Reference Group selected topics from the bill to be prioritised
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for discussion at workshops with children, and helped to develop the children’s
consultation materials.

Acting on the basis of feedback and guidance from the Children’s Reference Group, the
children’s consultation team managed the bulk of the youth consultations. Technical
Working Group members assisted by taking responsibility for facilitating sessions on
the draft bill at additional child or youth workshops and conferences, such as national
conferences of Yelula/U-Khai and LifeLine/ChildLine Namibia.

In addition to working directly with children, the children’s consultants together with
UNICEF provided specialised training on the bill to facilitators with previous experience
in working with children. A total of 30 people attended these training sessions. The
intention was to equip regional organisations which already work with children to
host additional workshops. This introduced a “ripple effect” to the consultation process
which helped to maximise human and financial resources to reach as many children as
possible. This is an example of the importance of involving civil society in a consultation
process, as it allows messages and information to be disseminated in the widest possible
way while also providing opportunities for information-sharing and skills transfer that
can have a positive effect after the consultation is over. However, when considering
using such a “ripple” approach, it is important to allow for some extra expenses which
may arise from this technique; for example, in this case, some of the regional facilitators
requested funds to host dedicated workshops on the proposed bill.

Presentation by a Legal Assistance Centre
representative

= i

Workshop for facilitators

Presentation by a ChildLine representative




BRattending presentations on the CCPA

In total, the consultants held three facilitators’ training workshops and twelve children’s
workshops. These included four regional workshops hosted directly by the children’s
consultants, and eight workshops hosted by the trained facilitators. These workshops
attempted to obtain a cross-section of views by location (Khomas, Caprivi and Erongo
regions) and age (participants ranged from age 11 to 21 years). Almost all the children
under age 18 were learners, while some of the youth (age 18 and older) had dropped out
of school or had completed their studies.

A child-friendly booklet containing a contest built around input on the bill was distributed
to all workshop participants, as well as at the Ongwediva Trade Fair in Oshana Region.*
Jac-Mat, a local electronics supplier, provided the first prize of an MP4 player, and the
Legal Assistance Centre donated smaller prizes for the runners-up.

In total, children’s input was obtained directly from 188 children and youth through this
process: 174 workshop participants, nine contest participants and five members of the
Children’s Reference Group who took part in discussion of the bill at group meetings.

24 The Ongwediva Trade Fair is one of two national trade fairs held each year in Namibia. The other
trade fair is held in Windhoek. Consultation materials on the Child Care and Protection Bill were also
distributed at the Windhoek Show, which took place near the close of the consultation process.

%5 Details of the winners and entrants are listed in an appendix to this report, which is available on
request from the Ministry or the Legal Assistance Centre.
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The dedicated children’s consultations were supplemented by presentations about the
draft bill at other workshops and conferences, in an effort to reach as many children as
possible.

Insofar as possible, the children who participated in dedicated workshops on the draft
bill were contacted again at the end of the consultation process and provided with
a summary of the overall input from children and information on how this input was
being used in the revision of the draft bill.

SUMMARY OF CHILDREN AND YOUTH WHO ATTENDED CONSULTATIONS®

Month workshop Number of participants

Description of workshop

was conducted

and age range

February 2009 Workshop with youth journalists 12 girls aged 14-18
(REAL magazine)

May 2009 Workshop with Young Achievers 18 girls and boys

(teenagers)

June 2009 Second workshop with youth journalists 6 girls aged 14-18
(REAL magazine)

June 2009 LifeLine/ChildLine Namibia annual 100 girls and boys aged
conference 10-17

June 2009 Workshops hosted by the children’s 174 boys and girls aged

onwards consultants and the trained facilitators 123
(12 children’s workshops)

June-October Children’s Reference Group Meetings 15 girls and boys aged

2009 (6 meetings) 16-21

July 2009 2 workshops with learners from 60 girls and boys aged
Khomas High School 15-17

September 2009 Workshop with children from the 18 girls and boys aged
Windhoek SOS Children’s Village 9-13

October 2009 Workshop with children from the 16 girls and boys aged
Windhoek Eros Children’s Home 10-20

Total 26 workshops 419

* In some cases there may be a duplication in counting people who attended multiple workshops and
meetings. For example, children who attended the LifeLine/ChildLine national conference may have
attended other meetings as well. It would not be practical to search through the participant lists to
ensure that each person was counted only once.




Children and youth

represent 30% of the
people who attended
consultative meetings

A total of 419 children or youth were consulted about the revision of the Child Care
and Protection Bill at 26 different workshops or conferences. The consultations with
children and youth represent 30% of all the people consulted through workshops
or other meetings.

“Any child capable of forming a view has the right to express views

freely in all matters affecting him or her.”
CRC Article 12(1)

A child’s drawing showing resources needed at child care facilities
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2. Feedback from consultations with
children and youth

2.1 Rights and responsibilities

Rights and responsibilities go together. Some countries have decided to include
children’s responsibilities in their laws along with children’s rights. For example,
the Children’s Act in Kenya includes a section on children’s responsibilities
children have. The African Charter on the Rights and Welfare of the Child also
includes sections on the responsibilities of children. Should Namibia’s child law
include a provision on children’s responsibilities?

All of the 97 respondents who answered this question said that “children’s rights and
responsibilities” should both be covered in the Child Care and Protection Bill. Top of the
list for “rights” included: shelter, education, freedom of speech, right to a name/identity,
food and nutrition, right of choice, to have fun/to play, and to be loved and cared for. The
most often-cited “responsibilities” were: to attend school regularly, to be responsible for
one’s own actions, to help at home, to follow rules and regulations, and to respect/obey/
love your parents.

ONE GROUP OF FIVE CHILDREN LINKED
EACH “RIGHT” TO A CORRESPONDING “RESPONSIBILITY”

Children have the right to.... and then must take the responsibility to...
Education study, be committed, and focused on their school work.
Children should grab the opportunity of education with
both hands.
Shelter be safe and feel protected.
Parents obey the rules set up for them and also love their
parents.

Medical treatment & examinations | follow safety rules and maintain personal hygiene.

Express themselves tolerate others.

Clothing wear clothing without being half naked, and look after
their clothes.

Fun play only at safe playgrounds and obey parents.

A name respect others for the sake of dignity.

Life celebrate everything with thanks.




“Most children are willing to accept responsibility.”

“All children should have the right to say ‘no’ to something that makes them
unhappy.”

Comments from children

¥

L bt foef

A child’s drawing showing resources needed at child care facilities

2.2 Age of majority

Most countries in the world set the age of majority at 18. Since 1972, the age of
majority in Namibia has been 21. However, many of the laws in Namibia already
allow 16- or 18-year-olds to have certain responsibilities. For example an 18-year-
old can vote, drive, drink, own a gun and be locked up in a police cell with adults,
but it is not until 21 that a person can independently enter into contracts, bring
or defend a court case, sell or mortgage land or manage money or property
which they have inherited. Minors cannot enter into a civil marriage without the
consent of their responsible parent or guardian. The United Nations Convention
on the Rights of the Child and the African Charter on the Rights and Welfare
of the Child both define children as persons under 18. The Committee which
monitors the UN Convention encourages countries to harmonise the definition
of “child” and the age of majority if they are not already the same. What should
the age of majority be in Namibia?
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Children’s opinions on the age of majority were almost evenly divided: 55 children felt that
the age of majority should be changed to 18 years, while 47 said the age should remain at
21 years. The main basis for this division of opinion was simply differing ideas on when
children acquire sufficient maturity and responsibility to make their own decisions. In
another question, 78% of the children responding said that it was acceptable to have various
ages for various rights. The remaining 22% said there should be one set age for all rights.

COMMENTS FROM CHILDREN ON THE AGE OF MAJORITY

For keeping the age of majority at 21 For lowering the age of majority to 18

“A lot of children are not responsible enough at 18.” | “The 21 year thing is just a tradition.”

“Will an 18-year-old be able to make good use of “It should be 18, because children
inheritance? Maturity does not come with age, who stay with their parents until they
experience is the best teacher.” are 21 are just lazy.”

“It should stay 21 because at 21 you can take better care | “Government allows us to drive, to
of yourself when you leave home. 18 year olds just think | vote, to be locked up at 18, so why
of parties, drinking and having fun. At 21 your maturity | can’t the age of majority be 182”
is better developed and you have more life experience.”

“18 can be a bit too soon and 21 can be a bit too late.”
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A child’s drawing to illustrate the problems of underage drinking




2.3 Consent for medical interventions

The age of consent for medical treatment and surgical operations under the
1960 Children’s Act is 18. Should the new law deal with this issue by similarly
setting an age of consent, or by using some other standard such as an assessment
of the child’s maturity? Or some combination of age and maturity? If the new
law specifies an age for consent, what should that age be? Related questions for
consideration were how the law on children should deal with consent to HIV
tests, access to contraceptives and pregnancy tests.

Medical treatment and surgical operations

Almost half of the children (89 of 188) indicated that the ability to consent to medical
treatment should be based on “level of maturity and age”. The next most cited response (38)
was for “age only”. The highest number of children felt that the relevant age should be 16
years for consent to medical treatment, with the next highest-rated opinion being 18 years.

Almost half of the children (85 of 188) indicated that the ability to consent to surgical
operations should only be given to people who have reached the age of 21 years. The next
most cited response (43) suggested the age of 18 years for this purpose.

In discussing this question, some children emphasised the need for parental guidance,
while others were worried about children who might become ill when their parents were
not available to assist. There was a wide range of opinions on when children acquire
sufficient maturity to make medical decisions on their own. However, there was a general
sense that a child should be older to make decisions about surgery than about other medical
treatment, as surgery was perceived by many children as being more serious (which is
often, but not always, the case). Many children pointed to the need for a special procedure
for emergency situations where parents are not available (which was already provided in
both current law and the draft bill).

“If the condition and treatment is not too serious then a 14-year-old can give
own consent.”

“Children under 16 do not always know how to explain their illness; doctors
should therefore always do a full check-up.”

“Some treatments will not be understood for a child at 16, but other treatments
will be easy to understand.”

“People under the age of 21 may make wrong decisions.”

Comments from children
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Consent to HIV tests

Regarding consent for HIV testing, one-third of the children felt that the ability to consent
should be based on “age only” with the age being 14 years. The next most cited response
(41) recommended basing consent on the level of “maturity and age”, with the age most
commonly cited being 13 years. This response was closely followed by 38 children who
believed that all children under 21 years of age should be allowed to have HIV testing
only with consent from their parents or guardians.

When asked if it should be easier for a child to be able to provide their own consent
for an HIV test than other medical interventions, the responses were fairly evenly spilt
across the three options: some children said “Yes”, some said “No”, and some felt that
children’s ability to consent should be based on the specific circumstances of why they
want an HIV test — such as whether they were sexually active or not.

Some worried about children who would learn they were HIV positive, and might then fall
into depression or even commit suicide without emotional support from their parents.
On the other hand, it was also acknowledged that some children might want to be tested
without wanting their parents to know they were sexually active. It was also suggested
that some parents might be reluctant to allow a child to be tested in a case where the
child may have contracted HIV at birth. Concerns were raised about children who are
survivors of sexual abuse and want to know their HIV status without having to reveal
the abuse to family members, and about families where parents would be reluctant
to allow testing because of the stigma which still surrounds HIV in some communities.
Participants were divided between concerns about children who might need to know
their HIV status even if their parents were not likely to agree to testing, and concerns
that children in such situations might not get the support they need if they were allowed
to give independent consent to HIV tests.

“Some children might be afraid of their parents, but are involved in sex, thus
going for testing is the right thing to do.”

“Some children are sexually active at 12 and might be infected; the sooner
they know the better.”

“A child younger than 15 needs the support of an adult before going for a
test.”

“This is a disease where genuine support is needed. For any one under 21,
they need their parents’ or guardians’ support.”

Comments from children




Access to contraceptives

Almost one third of the children felt that ability to access contraceptives should be based
on the child’s “level of maturity and age” with most suggesting age 16, followed closely
by age 14. One reason cited for the preference for a relatively young age for access to
contraceptives was that children do not always want their parents to find out what they are
doing, meaning that requiring parental consent for contraception might result in conflict
between parent and child. Many children thought that access to contraceptives should be
tied to the age at which children are generally becoming sexually active; although there
was some disagreement on what this age is, many children thought that it was age 16.%

“At 12 years, a child should know what the body is capable of and be able
to influence it without having to tell anyone, as this is a very personal and
intimate thing.”

“Most of the children infected and pregnant are around the age of 14, so
contraceptives should be distributed to them.”

“Most children are having sex by 16 years.”

Comments from children

When asked if there should be different
rules about access to condoms compared
to access to other forms of contraceptives,
the vast majority of children responding
to this question said “yes”. The most
common reasons given for this answer
were (a) that condoms should be easier to
access because they provide protection
against sexually transmitted infections,
not only pregnancy; and (b) if other
contraceptives are not used correctly,
serious complications can result.

\

1 1
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% The age of consent for sexual activity is
sixteen in Namibia, in terms of section 14 of
the Combating of Immoral Practices Act 21
of 1980, read together with the Combating of
Rape Act 8 of 2000. However, these laws apply
only where there is an age gap of three years A child’s drawing showing resources needed at child care
or more between the persons involved. facilities
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“Some parents are irresponsible and as a result are not always available for
their children so that contraceptives can be taken regularly.”

“Doctors giving out contraceptives should ask questions such as, ‘Do you know
therisks, side effects, benefits, and implications of using this contraceptive?’ ”

“Too many kids are raped these days by family members or strangers.”

Comments from children

Pregnancy tests

Most children who commented on pregnancy tests felt that girls who reached age 12 should
be able to access a pregnancy test without the consent of their parents or guardians. The
reasons given were that some children are sexually active at this age, and “even if a girl is
not sexually active, she may have been abused or raped.”

Determining maturity

When asked how “level of maturity” should be defined for purposes of medical consent,
and who should judge this level of maturity, most children felt that children themselves
would be the best judges of their own maturity level. Other common answers included
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doctors, teachers and the child’s parents or foster parents. However, several children
raised the practical problem that doctors are often very busy and wondered if they would
realistically have time to assess a child’s maturity.

The most common maturity test proposed was whether the children demonstrated sufficient
knowledge of their illnesses. Some thought that emotional stability should be assessed, while
others stressed the child’s level of responsibility. In the case of HIV tests, several children
suggested that pre-test counselling could be utilised a forum for assessing maturity.

“The child’s knowledge around the disease should be determined.”

“If a child comes alone but talks easily about their symptoms and has the
necessary fees, then s/he should be judged as ‘mature enough’.”

Comments from children

2.4 Mandatory reporting for children in need of
protection

Child abuse and neglect usually take place privately in the home, with no
witnesses other than the parents and children. Reporting laws are designed
to bring cases of possible wrongdoing to the attention of public authorities
who are in a position to help. Mandatory reporting laws are laws that require
people to report cases if they suspect that a child is being mistreated. Voluntary
reporting laws are laws that encourage people to report cases if they suspect
that a child is being mistreated. Should reporting of children in need of
protection be mandatory or voluntary? Should there be different rules about
reporting for different people, such as mandatory reporting for professionals
who work with children and voluntary reporting for the general public?

Of the 102 children who responded to the question of whether reporting of child abuse
should be mandatory of voluntary, 69% said that reporting should be mandatory. The
most frequent reasons given for this view included: to stop the abuse and neglect; to
prevent children from being seriously injured or even killed; that reporting will empower
children to stand up against abuse because they will know that there is a place they can
seek protection; and that mandatory reporting will raise awareness of the need to work
together to protect children.

Nearly one-third of the children consulted said that reporting should not be mandatory
for the general public, but only for professionals. They felt that mandatory reporting
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would lead to more abuse as a reaction to the report, and that children might be reluctant
to seek help if they know the case must be reported.

For mandatory reporting for all:

“The parents will only further neglect the child if it is not reported.”
“The child will be helped if other people find out.”

Against mandatory reporting for all:

“The parent will kill the child if they learn they have been reported.”
“It can cause family quarrels.”

For mandatory reporting only by professionals who work with children:

“Professionals are responsible for protecting children. They should be punished
if they do not fulfil their duty by reporting.”

“Reporting should be mandatory for professionals, but they should not make
the report without the abused child’s permission.”

Comments from children
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A child’s drawing showing resources needed at child care facilities




2.5 Foster care and facilities for children

Foster care

The version of foster care contained in the Children’s Act 1960 is a Western
model based on foster care situations where people who are strangers to a
child take care of the child for a short temporary period, until the child can
either return home or be placed for adoption. However in Namibia, most foster
parents are members of the extended family and the child is often cared
for by them for long periods of time. In other countries, this type of care is
often called kinship care. Should there be separate definitions and provisions
for foster care and kinship care? Should there be less monitoring of kinship
carers? Should kinship carers also be eligible to receive state grants? Other
questions for discussion were: what type of decisions should foster parents
be able to make and how many children should a foster parent or family be
permitted to care for?

The children consulted made a variety of recommendations regarding foster care and
foster parents. Some of their key recommendations were as follows:

® There should be regular checks of the child’s living conditions.

® There should be more visits by social workers to foster parents so that abuse by foster
parents can be limited.

©® Let a child of 15 years or older be the one to decide if there should be surprise checks
on the family after three months to see if the living conditions of the child are good.

® The grant amount of N$200 should be increased so that more children can be fostered.

©® The money that foster parents are receiving from the foster grants is not enough, and
children are suffering due to this.

® In a situation when the foster parent dies, the child should receive the foster grant

directly, especially when the child is above the age of 18 and still in school or tertiary

education.

Government should pay for medical bills and clothes for foster children.

Foster parents should always be able to decide on medical care.

Foster parents should not drink alcohol.

Foster parents should have no criminal record.

© © © ©

When asked if the number of children that a foster parent/foster family can accept
should be limited, the children consulted gave two main responses: (1) the number should
be limited to three children; or (2) the number should depend on the circumstances.
Some suggested circumstances were the financial situation of the foster parents, and the
total number of children in the family - including the number of biological children the
foster family already have together with the number of children they want to foster.
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Only one child felt that the current foster grant was acceptable. Almost all said the
amount of the grant should be increased. The response to the question about who should
receive foster grants was quite close: 36 children said that all foster parents should get
a state grant, while 28 felt that the grant must be “means-tested” and provided only to
poorer foster parents. Only a few children discussed the question of giving foster grants
to relatives versus strangers, but almost all of them said that relatives who are fostering
a child should receive the same grant as any other foster parents.

Most of the children consulted thought that it would be useful to have “something in-
between” adoption and foster care, such as “permanent foster care” where the biological
family can still have some legal rights and obligations for the child. Many thought that
severing all ties with biological parents would be inadvisable even if a child was cared
for by extended family members or foster parents on a long-term basis. For example,
many children thought that knowing the biological family will give children in foster
care a sense of belonging and knowing “their roots”, or that children might be enriched
by being cared for by “two families”.

Songs
Where do we go from here?

No parents

Our mommy has gone, gone away
Daddy’s no where to be found

And now we are three

With no home, no shelter and no food

(Chorus)

We are standing in the middle of nowhere
Figuring out why this world is so cold

No one to love us

Better home, that’s what we need

(Rap)
We are standing in the middle of nowhere

With no place to go at all

We hope for a better place

We wanna feel the love

We wanna feel the touch

Of a lovely caring hand

Now listen to my peeps as they

As they go along just to finish this favourite song
Every child needs a home, someone to care for them
Someone to love them

Call a foster home or adopt a child

A foster mom approved by the law

Adoption parents with no criminal records

Take care of my brothers and sisters!

Is There Still Hope?

Oh God, Why is this happening to me?

I used to live a happy life

But now my life is a living hell

Look at me, Oh God

I receive grants from the
government

But my life is like a street kid’s life

My needs and wants are not met

I go to school with an empty stomach

My clothes are all torn and so are
my shoes

I do not get the love that a child
needs

My foster parents abuse me and
they always look down on me

Is there still hope

For me oh God

When we came into this world

It was not by chance

But because we have a purpose to
fulfil

We should never feel unloved
because there is only one person

That loves us more than anyone else!

Composed by children at a consultative meeting




“The more money you have, the more kids you can foster.”

“You need to have a job before you can foster a child. It does not have to be
a fancy job, as long as you can provide for the children.”

“Social workers just do their visits after a number of years, so foster families
still do not take care of the children properly.”

“Children must also be involved in the decision about the potential foster
parents.”

Comments from children

A child’s drawing showing resources needed at child care facilities

Facilities that care for children

There are a number of facilities that provide care for children, such as children’s
homes, creches, day care centres, shelters and places of safety. What are the
minimum standards that should apply to all alternative care facilities? What
arrangements should be made for children reach the age of majority whilst
in alternative care? How often should facilities and placements of children in
these facilities be monitored?

Chapter 4: CHILDREN’S CONSULTATIONS 91




The children consulted offered more than 80 ideas for basic requirements or minimum
standards that should apply to any facilities caring for children. The top suggestions
were (in order of frequency of response):

food

clean drinking water

clean toilets

playgrounds

hygienic conditions

warm comfortable beds

a comfortable friendly environment
hot showers

love and care with lots of hugs
other children to play with

sports facilities

educational activities

toys and games

teachers or other adults to supervise the children.

© © © © @ © © @ © © @ © © ©

The children’s main suggestions for ways to ensure that these standards were met were:
(1) government should inspect the facilities once or twice per month; and (2) funds should
be provided to build and upgrade facilities.

Kindar  garden
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A child’s drawing showing resources needed at child care facilities




A child’s drawing showing resources needed at child care facilities

The children also offered ideas on how to prepare children in residential child care
facilities to live independently. Top responses included:

® the children should be allowed to remain at the facilities until they are 21 years of age;

® lifeskills programmes should be conducted at the facilities;

© assistance should be provided to help the children find other accommodation; and

® assistance should be provided to help children obtain all the necessary documents,
like birth certificates.

“Motherly love must be in abundance.”

“The adults and teachers at the facilities should teach the children well as
they are the leaders of tomorrow.”

“A place for relaxation is needed for a grown-child to go and sit and think
about many things he/she went through.”

“Government should invest more money in children’s homes.”

“The children should show appreciation for what is done for them.”

Comments from children
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2.6 Child-headed households

The preliminary draft bill identified a child-headed household as a household
where all three of the following circumstances are present; (1) the parent or
care-giver of the household is terminally ill or has died; (2) there is no adult
family member available to care for the children in the household; and (3) a
child has assumed the role of care-giver for some other child in the household.
Are these criteria correct to identify child-headed households?

The children consulted listed various criteria which should be used to identify a child-
headed household. Key indicators suggested were: 1) if the parents had left the home,
died, or were too ill to take care of the children; and 2) if a child has dropped out of
school to take care of siblings. Of the 14 children who responded to this question, all felt
that the youngest age at which a child could head a household would be 16 years.

Question: What should be the minimum age of a child for them to be able to stay as the
head of the household?

Answer: Age 16

© “A16-year-old is grown up, ‘knows about life’, and can take care of other
children.”

©® “A14-year-old is still too young to do all the things needed to be done around
the house.”

©® “A10-year-old might not know what is right and what is wrong, or good
and bad.”

Comments from children

2.7 Baby-dumping

Baby-dumping and infanticide are significant problems in Namibia. Some
countries, such as the United States, have enacted “safe haven” laws. The purpose
of these laws is to encourage parents - usually mothers - to leave unwanted
babies in a safe place (such as a hospital or police station) where the baby will
receive proper care and protection until an adoptive home can be found. Legal
safeguards are needed for these safe drop-off places to make sure that they are
not misused. Should Namibia introduce safe haven provisions into the new law?




Some countries make infanticide a separate crime to murder, to allow courts
to more easily take into consideration factors like post-partum depression (a
hormonally-influenced depression which some mothers experience after
giving birth). Should infanticide be a different criminal offence to murder?

Of the 93 children responding to the questions on safe haven laws, 91% felt that Namibia
should create such laws to help prevent infanticide. The most prevalent reasons were:
to reduce the high rate of babies being dumped and dying; to reduce the number of
“backstreet” abortions, and to acknowledge that some mothers are forced to dump their
babies because of circumstances (such as poverty, forced sex, unplanned pregnancy or
being a teenage mother). However, 74% of the respondents said that a person who dumps a
baby somewhere other than a safe haven should be charged with murder if the baby dies.

Support for safe haven provisions

“If you don’t want your child, you can give it to a children’s home so that people
can take care of the child. After all you can go and visit your child often just to
know you are his/her mother.”

“l don’t think it’s good to throw your child away. You were the one who brought
the child in the world. Even if you are young you can’t do that. That child can be
raised by someone else and become something in life. If you don’t want the child,
take him or her to a safe place where he/she can be taken care of.”

Opposition to safe haven provisions

“No, girls that get pregnant should be taught to take responsibility for their actions.
The safe haven law would be an easy way out for many girls. Why should tax payers
pay for someone else’s mistake? These facilities will cost the government a lot of
money.”

“If you knew you didn’t want a baby, why didn’t you use contraceptives?”

General comments

“The baby is innocent and that baby may have a wonderful experience in life or
even become the next president. No one has a right to take anyone’s life and that
baby has a right to live.”

“Any new mother who does this to her new born baby is definitely not in her normal
state of mind. Some sort of mental disorder must have triggered her horrific actions,
such as post-partum psychosis, post-natal depression, or bipolar disorder. Although
the baby died, the mother should be given psychological help and treatment/
medication, because she did not entirely know what she was doing.”

Comments from children
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2.8 Hazardous child labour

Article 15 of the Namibian Constitution protects children against exploitative
labour practices. Namibia has also signed the International Labour Organisation
(ILO) Convention on the Prohibition and Immediate Elimination of the Worst
Forms of Child Labour. The Labour Act 11 of 2007 gives effect to the Constitution
and the ILO Convention. The Child Care and Protection Bill would complement
the Labour Act by providing additional provisions on the worst forms of child
labour. What types of “work” or “labour” are children being forced to do in
Namibia and what should the law say about these offences? What should the law
say about children participating in activities such as such as acting, modelling,
advertisements, beauty pageants or other performances?

The children consulted listed a total of more than 40 labour activities that the law should
prohibit as hazardous labour for children. Top responses were:

® mining activities

® selling alcohol or working in any place that sells alcohol
© selling drugs

® sexual exploitation such as prostitution and pornography
® looking after livestock.

The children said that these forms of labour should be against the law because they have
a negative effect on a child’s schooling and can harm the child’s heath and life.

Nine children who entered the contest answered a question about how to treat acting,
modelling, beauty pageants and dancing for financial reward. They generally felt that
these activities were acceptable and should not be prohibited. Some felt that any money
earned through such activities should go to both the child and the child’s parents, while
some said that the money should go to the parents only and some said to the child only.

“They are children, so they should not be exposed to danger.”

“Selling tombo [homebrew], especially at night, would be bad for a child,
especially a girl.”

Comments from children
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(One of the youth consultations was conducted at the prison. Twelve boys aged 18-21 participated.)

2.9 Harmful cultural practices

While some traditional cultural practices are beneficial to all members of a
cultural group, others can be harmful to specific people within a culture, such
as women and children. It has been reported that some children in Namibia,
especially girls, are subjected to some harmful traditional practices. What
harmful cultural practices affect children in Namibia? What should the new
law say about harmful cultural practices?

The children who were consulted provided a total of almost 40 cultural practices that they
thought should be prohibited. Top responses were:

® forced child marriages

® male circumcision

©® female genital mutilation

® cutting on the cheeks or back with blades
©® sexual initiation

® dropping out of school to herd cattle.
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HARMFUL CULTURAL PRACTICES NAMED BY 10 OR MORE CHILDREN

. Number of
Harmful practice
responses

Forced child engagement and child marriage 92
Male circumcision (circumcision of the penis with blades - without medical 82
care)
Female genital mutilation (hurting or cutting the private parts of a girl or 36
woman)
Cutting on cheeks or back with blades 35
Sexual initiation — uncle or someone in the family having sex with the niece to 32

show she will be “a good wife”

Lobola 20
Abortion 19
Consulting traditional healers 19
Marriages between cousins or siblings 17
Puberty ceremonies/menstruation “parties” (rites of passage) 15
Having sex with virgins to cure HIV/AIDS on witchdoctor’s order 15
Children not having a right to inheritance from their fathers (ie inheritance goes 14

to the father’s family)

Killing children for body parts 14
Traditional education 14
Polygamy 10
Wife inheritance (widows being forced to marry their husbands’ brothers) 10

General comments:
“Children are suffering because of traditional beliefs.”

“No person can make a child to take part in any cultural practice that can
hurt a child.”

“Traditional cultural practices are beliefs held by members of the
community for far too long and they can become outdated.”

Comments from children




Specific practices:
“Circumcision should be done in proper medical facilities.”

“Forced circumcision should be banned and circumcision should be done out
of free will (when the person is old enough to make a choice).”

“Sexual initiation should be considered as a serious crime.”
“Marriage between cousins causes babies to be born with abnormalities.”

“Children should not be involved in witchcraft.”

Comments from children

2.10 Corporal punishment

Corporal punishment is when a person in authority uses physical force with the
intention of causing pain, discomfort or fear for disciplinary purposes. Corporal
punishment of children usually includes things like smacking, slapping, spanking
or beating with the hand or with some implement (like a stick or a belt). It can
also involve other things, like kicking, shaking, pinching or burning. Corporal
punishment is used in many homes. There have been cases in Namibia where
excessive physical force has been used against children in the home. There are
cases where children have been seriously injured or burned. Some children have
even been beaten to death. At least 25 countries have banned all forms of corporal
punishment, including corporal punishment in the home. What should the Child
Care and Protection Bill say about how children should be punished?

Corporal punishment was deemed unacceptable by the majority of children consulted.
None felt that all types of corporal punishment should be allowed, although a small number
of children thought that spanking and hitting a child with the hand was acceptable. Here
are some of the reasons offered by children for opposing corporal punishment in the home:

®
®

Corporal punishment is like child abuse.

Corporal punishment teaches children that abuse and violence is acceptable and they

will use this in the future themselves.

Corporal punishment will not solve the problems and will only make matters worse.

The child will hold a grudge against the abuser.

The child will have low self-esteem.

The child’s way of thinking and acting will become disturbed.
The child might become abusive towards others.

It might kill the child.
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Various responses were given by the children as to how they would like to be disciplined
by their parents. Top answers were explaining what they have done wrong and/or taking
away privileges. Some children also felt that, in the first instance, parents should set
ground rules so a child knows what is expected.

“Taking away privileges connected to the wrongdoing, for example: 1) talking
on the cell phone while cooking and the food burns, then take away the
phone for a set period of time; 2) if grades are dropping because watching
too much TV, then take out the TV antenna; 3) if | carelessly spend my pocket
money then | should have to work for it, such as washing dishes.”

Comment from a child

Song

What is acceptable for punishment?

Jobs like watering, raking, and removing weeds in a garden.

What is not acceptable in corporal punishment?

Smacking, spanking, slapping, beating and kicking!!

What should be done?

We should just advise the child.

And take to the social worker for more advice and prevent corporal punishment.

Composed by children at a consultative meeting

2.11 Other problems that children face

The children consulted listed various other problems that they thought should be addressed
in the Child Care and Protection Bill:

®
®
®

© © © © @ © © ©

teenage pregnancies

drug abuse

grants for orphans and vulnerable children

financial problems of children and their families

children lacking food and nutrition

children used by adults to commit crime

a requirement that Namibia’s Constitution must be taught in schools
children who have no one to help with their homework

children who bunk school

children being disruptive in school and bringing weapons to school
bad behaviour at school: smoking, drinking alcohol, sniffing glue, kissing in the toilets,
not respecting teachers




® teachers beating children or calling children bad names

©® the need for all children to attend pre-school/kindergarten

® community playgrounds which must be safe and accessible to all children
® early dating by children

©® children roaming the streets after school.

Although not all of these topics would be appropriate for the proposed legislation, the
issues proposed are listed here as an indicator of the children’s concerns.

2.12 Summary of key responses

SUMMARY OF FEEDBACK FROM CONSULTATIONS WITH CHILDREN AND YOUTH

At what age should a child be able to | Almost half said “level of maturity and age”
independently consent to medical Next most cited response: “age only”
treatment? Most recommended age: 16

Next most recommended age: 18

At what age should a child be able to | Almost half said 21 years.
independently consent to surgery? Next most recommended age: 18

At what age should a child be able to | One-third said the test should be “age only” &
independently consent to an HIV test? | recommended age 14.

About one-third said the test should be “the level of
maturity and age”, and recommended age 13.

About one-third said that all children under 21 years
of age should have consent from their parents or
guardians.

At what age should a child be ableto | Recommended age: 16, closely followed by 14
have access to contraceptives? Young people should have easier access to condoms
than other contraceptives.

At what age should a child be able to | Majority view: age 12
independently take a pregnancy test?

What should be the maximum number | Responses split between three, and “dependent on
of children a foster parent can accept? | circumstances”.

Should the law require mandatory or | 70% supported mandatory reporting by all persons.
voluntary reporting of child abuse?

What should the age of majority be? Answers almost evenly split between age 18 and age 21.

Should there be safe havens for Almost all said yes.

unwanted infants in Namibia?

Should the bill include children’s All participants said yes.
responsibilities as well as children’s

rights?

Views on corporal punishment Deemed unacceptable by majority.
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3. Other youth consultations

There were several other consultations with children and young people:*

©® workshop with youth journalists for REAL magazine - February 2009

hosting of an intern from a local youth group at the Legal Assistance Centre - May 2009
presentation at the LifeLine/ChildLine Namibia annual conference - June 2009
consultations with students from Khomas Regional High School - July 2009

two children’s workshops to discuss terminology: do any key child protection terms
have equivalents in indigenous Namibian languages which are widely understood by
speakers of most languages?* - September/October 2009

©®
®
©®
®

REAL magazine

REAL magazine was a 4-issue publication produced in 2009 by a local non-governmental
organisation, Sister Namibia.* Twelve girls aged between 14 and 18 attended a half-day
session at the Legal Assistance Centre to learn about the draft Child Care and Protection
Bill. The intention was for the girls to select any topics that were of interest and write an
article on those topics for publication in the magazine. An article on the age of consent
for HIV testing was published in the August edition of the magazine.

The session-at the Legal Assistance Centre, for 12 girlsito learn aboutithe,draft bill and write articles for REAL
-

, \"1.‘ .

7T In addition to the meetings listed here, the Legal Assistance Centre also conducted a number of smaller
workshops with children during this time period where aspects of the draft bill were discussed. Because
these meetings were fairly small and confined to limited topics, their details have not been reported

28 The aim here was to see if there were universally-understood words which might help to Namibianise
or Africanise the law, in the sense way that terms like “uhuru”, “lobola” and “kapana” are widely
understood and used by a range of language-speakers.

29 REAL magazine was a UNICEF-supported magazine hosted by the local non-governmental organisation
Sister Namibia. The magazine was written by young Namibian women, and aimed at a target audience
of their peers. The project lasted for one year.




The same session at
the Legal Assistance Centre

Young Achievers intern

The Legal Assistance Centre hosted an intern from the youth group Young Achievers*®
for one week in May 2009. The aim of the internship was to allow the student to learn
more about the consultation process and to listen to her input on how the children’s
consultations could be managed. The intern, Saancia Katale, reviewed the outreach
materials and made comments on them from a youth perspective. She also recorded
a radio programme about the importance of child participation in the revision of the
Child Care and Protection Bill, for the Namibian Broadcasting Corporation radio show
entitled Your Rights Right Now. With the assistance of Legal Assistance Centre staff, she
facilitated a workshop with approximately 18 members of her youth group to discuss the
issue of corporal punishment. Opinions on this topic were mixed; some of the comments
are shown on the following page:

30 Young Achievers is a group founded by the US Peace Corps. Its goal is to ensure that every member
of the group completes tertiary education. To help reach this goal, the members meet once a week to
discuss their progress, hear about peoples’ successes, choose people to attend interesting events in
town and listen to guest speakers.
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OPINIONS ON CORPORAL PUNISHMENT YOUNG ACHIEVERS WORKSHOP, MAY 2009

For corporal punishment

Consider the values that society holds. The

Bible and the Qur’an both talk about corporal
punishment being OK for punishment once

in a while, when necessary. We need to have
boundaries and be able to say that the child will be
spanked next time.

Against corporal punishment

I know of a case where the child didn’t
want to study and the mother beat
her. That child went to the police and
showed marks on her body and the
police said the mother would be in big
trouble if it ever happened again

Like the daughter of my friend. If you say not to
do something she just doesn’t get it. You have to
spank her.

You shouldn’t make a child feel pain or
make him feel very bad just to punish
him.

Gentle talk doesn’t protect a child from a hot pot!
And if the child spills the hot pot, he/she will get hurt
by that anyway. (But the reply was that you wouldn’t
wait for that to happen, you’d move the child.)

If I say DONT, | don’t do the child any
emotional harm.

If you hit a child after he has done something
wrong, he will realise that he has done something
wrong. The children who grow into abusive adults
are the ones that get beaten every day for no
good reason, not the ones who get spanked for
doing something bad.

I never said | didn’t want to study but
forcing me with beatings would never
have made me more obedient. | know
why | am going to school.

I’ll tell you who becomes a violent adult. It’s a boy
who watches his mother get abused every day by
his father, it’s not the ones who get punished for
doing wrong.

| tried beating my younger sister but it
didn’t make her obey.

I think that corporal punishment should be
brought back into the schools as well. In the old
days kids passed their grades and the system
was much better. Now it’s worse since corporal
punishment was stopped.

Beating breaks kids down; it doesn’t do
them any good.

Parents know why their kids should stay in school.
That’s why they beat them.

My little cousin knows I study and I talk
to her and she wants to study too. I talk
to my little sister as well. Talking works.

For shoplifting, beating is the only thing to do.

If children are really bad you should take
them to prison and show them how bad
it is and tell them that is where they will
end up.

Corporal punishment is a solution when children
don't listen at a certain point.

Parents should be educated to alternate
ways of punishing children, like taking
away toys, giving them time out, talking
to them with respect - NOT beating,
kicking, etc.




LifeLine/ChildLine Namibia annual conference

From 13-17 June 2009, 100 children from all thirteen regions gathered in Okahandja
at the “Let’s Realise Conference” hosted by Lifel.ine/ChildLine Namibia. The aim of the
conference was to extend the current platform of discussing issues related to child protection
through the Uitani ChildLine Radio initiative, and to create a conducive environment
where children could discuss challenges such as HIV, stigma, discrimination, sexuality
and the new Child Care and Protection Bill. The children attending the conference were
ages 10-17.

At this conference, the Legal Assistance Centre gave a half-day presentation on the bill. The
focus of the presentation was twofold. First the children were told about the international
agreements which Namibia has signed, with emphasis on the principles that the best
interests of the child are paramount in decision-making around children, and that children
must be consulted in decisions which affect them. This explained why children and
young people were being consulted about the forthcoming law. The process of how a bill
becomes a law was also discussed. The children enjoyed the presentation and many cited
the discussion of how a bill became a law as their favourite part of the session.

This is an example of how the consultation process can have a wider impact on political
involvement that extends beyond talking about the immediate issues at hand. Such
outreach has helped to establish the potential for future consultations with these youth
about law reform issues.

The discussions at this workshop touched on situations where children need protection,
alternative care facilities, protection against sexually transmitted infections (including
HIV), foster homes, child-headed households and children’s courts. The conference
participants recommended that more attention should be given to establishing proper
schools in rural areas, and that teachers should be better educated and willing to get
additional training. They also thought government should ensure that teachers lead by
example, citing cases where this has not happened.

The conference participants also felt that there should be a central place where children could
go to get information on their problems and concerns. They stressed that children often end
up helping each other rather than receiving help from adults (although this comment should
be qualified by the fact that Lifel.ine/ChildLine Namibia focuses on empowering young
people to help each other). Furthermore, they suggested that special children’s courts should
be developed and that court processes involving children should be faster.

Smaller groups of conference participants discussed age of majority, age of medical
treatment, HIV testing and access to contraceptives. The children concluded that the age
of consent for HIV and pregnancy testing should be lower than the current age of 18, and
that children should be able to get contraceptives for themselves and their peers.
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These topics led on to a discussion about why youth engage in sex at an early age -
again illustrating how the consultation process inspired discussions of issues beyond
those covered in the bill. For example, one point readily agreed upon was that much sex
was purely experimentation, acting out things seen by children in the media. Others said
that having sex with a prospective boss was a way to get a job when other methods
failed. Some children said that people have sex in order to spread HIV because they are
angry and so that they will not feel so alone with the disease. Information like this about
the wider context of some of the issues addressed in the draft bill has allowed for a better
understanding of how the provisions in the bill should be drafted.

One group touched on the issue of corporal
punishment, but decided that it is a very difficult
issue and reached no conclusions.

The children at this conference were adamant
that they should be taking a greater interest in
issues that affect them and that they should be
consulted more often. Many were determined to \
let their voices be heard more often. They also felt '-
that adults should be more inclined to listen. This AT l ‘] “ﬁ '
event was an effective forum for consultation, ll lJlLlQI
as children attended from across the country,

allowing a national spread of viewpoints and
opinions to be collected.

Consultation with Khomas Regional High School students

The Legal Assistance Centre was invited twice to Khomas Regional High School to discuss
key provisions in the draft bill. The main focus of these discussions was discipline and
issues relating to corporal punishment. Approximately 60 learners participated in the
sessions. The majority of students admitted to being beaten, in one form or another, at
their homes but said they did not want to beat their own children in the future.

It became clear from these discussions as well as many others, that education about
alternatives to corporal punishment is needed, as the learners reported that many parents
know only of corporal punishment as a form of discipline. The learners acknowledged
that discipline is required when children misbehave, but felt that children should not
be disciplined using corporal punishment. They recommended that discussion should
almost always be the first remedy. In response to the question “how they would like
your parents to discipline you?”, only one participant suggested the use of corporal
punishment. The most common recommendations for appropriate discipline were
taking away privileges, such as sweets, toys or permission to go out with friends.




Opinions about corporal punishment at Khomas High School

“l will make sure to talk to (my child) and make them aware they did wrong
and why it was wrong. Then | would expect an apology. | would also double
check what people are doing around them are doing and look at what they
are watching, reading and listening to.”

“l as a parent will personally sit down my child and talk to them in the most
convincing and calm manner. I cannot insult, I have to set an example. | would
ground them for misbehaving and being disrespectful. I think that’s the only
way he will understand.”

“l would love my parents to treat me in a way that benefits my future. | would
love my parents to by me the necessary materials that contribute to better
grades. If | don’t show any improvement then they can come and check the
environment where | have my classes.”

4. Assessment of the children’s
consultations

The input received from children was generally of a very good quality, and we were
impressed with the creativity and thoughtfulness of the feedback. Some children
provided fascinating stories, poems, songs and drawings which made their input very
powerful and memorable.

As in the case of adult consultations, the children consulted expressed a range of opinions
rather than consensus on many issues; in such cases, the reasons which the children
gave for their opinions were taken into consideration by the Ministry in making policy
decisions on contentious issues.

A number of learning points from the children’s consultations can be identified. The
consultations with young people proved to be much harder to schedule than the
consultations with adults, due to school holidays and examination periods. Another
problem was a lack of continuity in the Children’s Reference Group, with different
members attending different meetings.

We also expected the facilitators who were already involved in groups that regularly
work with children to hold more consultative meetings than they did, or to include
discussions of the bill at more forums with children which were already scheduled.
Even though provision was made to supply a small budget to those facilitators who wanted
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to hold a dedicated workshop on the topic, this approach resulted in a lower rate of
response than anticipated. When funds are allocated to external parties, documentation
is a necessity and it appears that sometimes this necessary accountability is too much of
a burden. Another problem may stem from the communication challenges in Namibia.
Few people have access to internet or fax and the postal service is slow. Therefore
difficulties in communicating may be partly responsible for the low uptake of available
funds.

Although challenges were experienced in the children’s consultation process, many of
the young participants gave positive feedback. Some of the comments are shown below:

® “Tome it was very beneficial because | learned a lot from the bill and in future will remember
this good experience and | would like to be part of the team with more people involved,
just for the youth to get ideas. | learned things that | never knew about children and how
they must be taken good care of.”

® “It was a lovely experience and | made new friends. | have learned to care more about my
rights as a young Namibian citizen. | will definitely consult a constitution book some day. |
have always wanted to be politically involved or rather just voice my opinion about certain
disturbing matters. Before | never really knew how to go about it, but I sort of have an idea
now.”

® “The experience was extraordinary, encouraging and made me very determined to attend
all meetings as it was very informative from the first time | attended. | met different people
with different opinions and views and it was good being part of such a big important
process. This process has open my mind, heart and intellectual abilities to be open minded,
to be responsible for important things in life, and to take up challenges in life.”

The participants of the Children’s Reference Group gave feedback about how the process
could have been improved:

® More commitment by the children leading the process:

® “l would have started making sure chosen members were completely dedicated. If the
selected member knew he/she could not really come than | would suggest someone else
to be chosen from that same group that really would be there all the time...”.

® “The facilitators should have pushed us more to attend the meetings and get
involved in raising awareness about the issues in our schools and communities”.

® Intensified children’s activities: More regular meetings and contact were recommended
“to keep the process alive”.

® “Daily contact or contact at least once or twice in the week would have been important
to let members know that this is something serious and there are actual activities being
held and by giving feedback on the process.”




® “I think the bill needed to be introduced to us earlier, like in the first month of the year
and we needed to meet twice a week for us to get more involved in the bill.”

® “Children’s Reference Group members should have been in regular contact with each
other.”

® More involvement of schools:

® “Young people do not really read newspapers; working with schools could have worked
better.”

© “Ifelt ‘funny’ about wanting to introduce the topic at my school when no one (teachers,
management, learners) knew about the Child Care and Protection Bill.”

® “Idid not think the kids at my school would take me seriously. | needed support from
the school leadership [to be able to present information on the Bill].”

Based on the feedback received we can identify several ways to improve consultations
with children. Firstly, there is a need to have frequent meetings with key youth participants
where possible (weekly instead of monthly was suggested), and to have greater contact
between meetings. Linking the Children’s Reference Group to wider activities, such
as presentations at schools or involvement in regional meetings held to discuss the bill
with adults, might also have been useful. One of the most effective methods of child
participation is allowing children to conceive ideas for their own involvement. Some
of the members of the Children’s Reference Group had good ideas for activities they
wanted to undertake themselves, but were in many cases unable to carry out their ideas
within the allotted timeframe, especially with school exams looming for many of the
members. Furthermore, in some cases, the children needed more adult back-up than
could be provided to implement their suggestions, because of the increased management
time and additional funds which would have been entailed. Therefore, to improve the
involvement of children in future consultation processes, the role of child participation
should be carefully considered during the planning and budgeting stages and sufficient
money allocated for child-directed initiatives.

The children’s consultation team also gave feedback about the children’s consultation
process. They found that organising the Children’s Reference Group meetings was
challenging. Email was the fastest and easiest means of communication but few of
the participants had access to email. Phone calls and text messages were effective in
contacting the group members, but these methods were time-consuming and did not
allow for the exchange of documents in advance of the meetings. Calls to cell phones
also accumulated costs quickly - a factor to consider when working on a low budget.

Another challenge was finding meeting times that were convenient to all participants, to
fit around school, extracurricular activities and study time. The facilitators recommended
that if a sufficient budget were available, the ideal would be a weekend meeting followed
by a repeat of the same discussion during the week.
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The facilitators also recommended that the Ministry of Education should been involved
more in the consultation process, which could have helped the Children’s Reference
Group members to further discuss the draft bill at their schools.

Child participants generally welcomed the opportunity to give input on the proposed bill,
and the views they offered were definitely useful in re-shaping the bill. Children who
attended feedback meetings commented that they felt proud to have been part of the
consultation process, and that they felt that they had been part of something important.

“This is our own law and | hope we covered the Namibian children
sufficiently”.

Remark by one child at a feedback meeting

ildren’s feedback meeting
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REGIONAL
WORKSHOPS

S YILdVHD

1. Overview of regional
workshops

A total of four regional workshops were held in the following locations:
Keetmanshoop (28-30 April 2009); Rundu (12-14 May 2009);
Ongwediva (26-28 May 2009); and Otjiwarongo (7-9 July 2009).
The four workshops involved participants from all 13 regions. The
meetings were led by different facilitators, including Helena Andjamba
(MGECW); Joyce Nakuta (MGECW); Celeste Feris (MGECW); Loide
Mbenzi (MGECW); Lucia Eises (MGECW); Mona Zatjirua (MGECW);
and Rachel Coomer (LAC).

The same topics were discussed at all four meetings:

® children in need of care and protection;

® foster care;

® adoption;

® facilities which care for children; and

® prevention and early intervention services.

“In order 7o have a
good law; we need 7o
cover all logpholes.”

Comment by a prosecutor

“The Ministry of Education must come up with a subject, teach young people
about children and alcohol abuses.” - SMS



Each meeting lasted for a period of three days. Although this did not allow for enough
time to discuss all the issues in the bill, most participants were happy with the length
of the meeting. There were numerous issues to discuss and not all of the issues could be fully
debated. However at all of the regional meetings, the three days were spent in intensive
debate and the time allocated for discussions was maximised. For a bill of this size, we
would recommend consultative meetings of two-three days, depending on the budget.

It was intended that the participants should receive the factsheets about the bill in advance.
This presented a challenge as the postal system in Namibia is ineffective and many
people do not have internet access. To overcome this, the Ministry tried to distribute
the factsheets through their regional offices. This worked to some extent but not all
participants received the factsheets before the meetings. A learning point from here is
that there is a need to make specific advance plans for the distribution of material which
is intended to be read in advance of consultative meetings, depending on the situation and
budget.

Arange of participants attended the regional meetings. Participants included representatives
from various Ministries (Ministry of Gender Equality and Child Welfare, Ministry of Health
and Social Services, Ministry of Education, Ministry of Justice and Ministry of Safety and
Security), magistrates, regional councillors, religious leaders, traditional leaders, community
members and representatives from non-governmental organisations, parastatals and child-
care facilities.*

The range of people attending the regional meetings produced a wide range of views. The
participants were not pushed to reach a consensus, as the aim of the consultations was
to listen to the range of views expressed rather than to make specific decisions. While
attendance levels were lower than expected at some meetings, the majority of people
who attended participated actively in the discussions and the result was rich and useful
feedback.

One of the challenges experienced was trying to ensure that representatives from all
regions attended the four meetings. At all of the meetings, the majority of participants
were from the host region. It was not possible to host consultations in each of Namibia’s
13 regions given the available time and money. To promote attendance at future regional
consultations, greater ministerial liaison is required to ensure that representatives from
all targeted regions participate. Furthermore, whilst protocol requires invitations to be
sent to senior officials, the participants often commented that they received notice of the
meetings from their superiors at a late stage. The facilitators noted that it is important
to ensure that attendance is confirmed at an early stage to allow for appropriate
preparation and distribution of relevant materials in advance. This would also allow time
for participants to consult with their colleagues or constituencies about their inputs.

3L Alist of participants is included in an appendix to this report, which is available on request from the
Ministry or the Legal Assistance Centre.




A total of 159 people were consulted at the regional workshops. This represents
11% of the people who attended consultative meetings about the revision of the
Child Care and Protection Bill.

Participants who attended
%)

the regional workshops
represent 11% of the

people who attended

consultative meetings.

“This room is small but The Topic is big.
We are doing imporiant work.
We all need 7o contrivute our best.”

Comment by a regional participant
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2. Feedback

The results of the regional workshop discussions are presented here in table form to
show how opinions compared or contrasted across the country.

2.1 Children in need of care or protection

Should the Act refer to a child “in need of care”, a child “in need of protection” or
a child “in need of care or protection’?

The Children’s Act of 1960 currently uses the term “child in need of care”. The majority of
people consulted felt that the definition should include the terms care and protection in
order to cater for all types of children in need. The alternative definition “child in need of
protective services” was proposed in the Ongwediva meeting and was well received, as
some people argued that all children are in need of care and/or protection.

Keetmanshoop Rundu Ongwediva Otjiwarongo
“childrenin need of | “children in need “children in need of care | “children in need
care and protection” | of care and/or and protection” of care and/or

protection” or protection”
or “children in need of care
“children in need and/or protection”
of care, supportor | or
protection” “children in need of
protective services”

What criteria for a child “in need of protection” are missing from the bill?

The participants were presented with a draft definition of a child “in need of protection”
as a child who:

(a) is abandoned or orphaned and insufficient provision has been made for the care of
the child;

(b) is engaged in behaviour that is, or is likely to be, harmful and the parent or guardian
or care-giver is unable or unwilling to control that behaviour;

(c) lives or works on the streets or begs for a living;

(d) lives in or is exposed to circumstances which may seriously harm the physical,
mental or social welfare of the child,;

(e) is in a state of physical or mental neglect;

(f) may be at risk if returned to the custody of the parent, guardian or the person in
whose care the child is, as there is reason to believe that he or she will live in or be
exposed to circumstances which may seriously harm the physical, mental or social
welfare of the child; or

(g) is being, or is likely to be maltreated or abused by a person having the care custody,
control or charge of the child.




They were asked to suggest any additional criteria which should be included in this

definition.

Keetmanshoop

e child-headed
households

e children in conflict
with the law

e children infected
by HIV or other
chronic illnesses

e children who
are disabled or
with learning
disabilities

e children exposed
to harmful cultural
practices

e victims of incest

Rundu

e children affected
by lack of
parenting skills

e children engaging
in commercial sex
work

o early child marriages
| cohabiting children
(maybe to obtain
access to any grants)

e child-headed
households

e children with HIV/
AIDS

Ongwediva

e child who are
trafficked

e victims of
psychological abuse

e childrenin
prostitution

e victims of child labour

e children with a
chronicillness
(incuding HIV/AIDS)

e an “at risk” category
for situations where
child is not yet in need
of protection

Otjiwarongo

e children denied
access to basic
rights or services

e children affected by
child prostitution,
early marriages and
child labour

o children affected by
harmful religious and
cultural practices

e a general clause
to cater for future
unforeseen
circumstances
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In addition to the comments in the table, the participants from Keetmanshoop and
Otjiwarongo recommended incorporation of the following points from the Kenyan
Children’s Act, covering a child -

® who has no parent or the parent has been imprisoned,;

whose parents or guardian find difficulty in parenting;

who is truant or is falling into bad associations;

who is prevented from receiving education;

who, being a female, is subjected or is likely to be subjected to female circumcision or early

marriage or to customs and practices prejudicial to the child’s life, education and health;

who is being kept in any premises which, in the opinion of a medical officer, are

overcrowded, unsanitary or dangerous;

who is exposed to domestic violence;

who is pregnant;

who is terminally ill, or whose parent is terminally ill;

who is disabled and is being unlawfully confined or ill treated;

who has been sexually abused or is likely to be exposed to sexual abuse and exploitation

including prostitution and pornography;

who is engaged in any work likely to harm his health, education, mental or moral

development;

who is displaced as a consequence of war, civil disturbances or natural disasters;

® who is a member of the same household as a child against whom any such offence
has been committed, or is a member of the same household as a person who has been
convicted of such an offence against a child; or

® who is engaged in the use of, or trafficking of drugs or any other substance that may
be declared harmful by the Minister responsible for health.??

©®
®
®
©®

© @ © © © ©®

©

©

The participants from Keetmanshoop also recommended that the Namibian law should
incorporate the following provisions from children’s legislation in New Zealand and
Ghana:

New Zealand

® “In the case of a child of or over the age of 10 years and under 14 years, the child has
committed an offence or offences the number, nature, or magnitude of which is such
as to give serious concern for the wellbeing of the child;”** (The group suggested that
this provision should be included without the age limitation.)

Ghana

® a child who “is under the care of a parent or guardian who, by reason of criminal or
drunken habits, is unfit to have the care of the child”;

® a child who “is wandering and has no home or settled place of abode or visible means
of subsistence”.?*

32 Based on Kenya’s Children’s Act 2001, section 119.
33 New Zealand’s Children, Young Persons, and Their Families Act 1989, section 14.
31 Ghana’s Children’s Act 1998, section 18.




Should the law provide for mandatory or voluntary reporting for a child “in
need of protection’”?

Reporting laws are designed to bring cases of possible child abuse or neglect to the
attention of public authorities who are in a position to help. Mandatory reporting laws
requirepeople to report cases if they suspect that a child is being mistreated, while voluntary
reporting laws encourage people to report such cases.

The issue of mandatory versus voluntary reporting was hotly debated at the regional
meetings. Some people strongly supported mandatory reporting for all people on the
grounds that this would remove the burden of responsibility - a person who had to
report could do so without fear of blame. However other people were concerned about a
requirement for all people to report, feeling that it was inappropriate to punish failure to
report with a fine or a prison sentence.?” Overall no consensus was obtained.

Keetmanshoop Rundu Ongwediva Otjiwarongo

mandatory for all mandatory reporting | mandatory for all no definitive answer
for all professionals
with contact with
children & voluntary
for the ordinary
person/community

“At least it is reported and something is done.”

Comment by a participant favouring mandatory reporting for all

-

Keetmanshoop Ongwediva |

35 In terms of the preliminary draft bill, failure to comply with the reporting requirements could be
punished with a fine of up to N$20 000 or imprisonment for a period not exceeding five years, or
both.
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What should trigger an investigation into whether a child is “in need of
protection’’?

The draft bill contained limited reasons to trigger an investigation: (a) a case is reported
to a social worker/the police; (b) evidence is given under oath to a Commissioner of the
Child Welfare; (c) a court which is conducting a case orders an investigation; or (d) social
worker or police intervention. Various recommendations for other circumstances which
should trigger an investigation were proposed.

Keetmanshoop

e children regularly in
conflict with the law

e children unwilling
to stay with their
families

e children not
progressing at school
as expected (eg a
change in behaviour)

e children with
behavioral problems
at school or home

e children with
poor backgrounds
wearing expensive
clothes (perhaps an
indicator of drug
trafficking)

e recommendations
from the proposed
Children’s
Ombudsman

e recommendations
from the proposed
Child Welfare and
Advisory Council

Rundu

e investigation
motivated by
information
collected/reported
by researchers
(It was explained
that it is common
for researchers
to come to
the region and
investigate social
situations.)

e investigation
based on
information
reported in the
media

e school drop-outs

e children involved
in alcohol or drug
abuse

e children abused by
their parents

e observation by
social workers,
police, teachers

Ongwediva

e A magistrate stated
that reports are
made directly to
prosecutors and
then referredto a
social worker and
suggested that the
bill should include
this option to
reflect the reality of
current practice.

e |t was suggested
that it should also
be possible to make
reports to regional
counselors and
traditional courts.
Any teacher who
has areason to
suspect abuse
should be able
to report, and
any case of child
labour should be
investigated by a
social worker.

Otjiwarongo

e victims of child
trafficking

e street-children

e orphans

e children involved in
drug trafficking

e children habitually
absent from school

e children with
financial problems

e where thereis
a problematic
parental attitude

e situations where
children are
sent to other
towns because
of overcrowded
schools

e juvenile offenders

e young pregnant
girls

e children infected
with sexually
transmitted
infections

Act 4 of 2003

At all meetings, the participants agreed with the proposed list below:

(@) any child named in a protection order issued under the Combating of Domestic Violence

(b) any child named as a victim of any crime against the person in a police docket
(The participants from Otjiwarongo disagreed with the recommendation of any child named
in a police docket. The group said that the police should consider the nature of the case, and
felt that not all cases where children are named as victims necessarily need investigation.)
(c) any child involved in a case referred for investigation by the Children’s Ombudsperson or
the Child Welfare Advisory Council
(d) any child found to have been trafficked
(e) any child (or perhaps children below a certain age) found living on the streets.




Is there a need for another legal category to cover children in less drastic
situations, such as a child “at risk”?

The preliminary draft bill provided a definition of “a child in need of protection” who
requires state intervention. The workshop facilitators asked the participants whether the
bill should provide another category of a child “at risk” (or similar) to justify preventative
services. No definitive answer was given. Some people felt that the term “at risk” was too
general and could include too many scenarios that should not enter the court system.
However other participants felt that “prevention is better than cure” and that a category
such as “children at risk” would help address issues before they become more serious.

Keetmanshoop Rundu Ongwediva Otjiwarongo

no mixed opinions; general | mixed

feelings were no

yes

“It doesn’t matter what the situation is, | prefer to see a child remain with
the family.”

Comment from participant favouring the provision of preventative services to families at risk

“We are not prophets, there is no need to fight a battle that doesn’t exist.”

Comment from participant concerned about the court’s ability to identify risk

— - = - —
Ongwediva participants T :

*

(TN TR
P o bty IS
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2.2 Foster care and kinship care

Definition of foster care

The majority of children placed in foster care in Namibia are cared for by relatives rather
than being placed in the care of foster parents who are unknown to them. The use of
“kinship care” is a long-standing practise and the involvement of the court in this process
can often add delays and expense to the government as well as the family. However under
the current system, extended family members are normally not eligible for state grants
unless the family caring for the child have been approved as “foster parents” through
the court process. To improve the efficiency of the system, the possibility of including
the concept of “kinship care” in the draft bill was discussed.

The debate centred around the question of how kinship care should differ from foster
care. Opinions on this topic were mixed, and participants would often change their
opinions from one standpoint to another as the discussion progressed. At the start of
the discussion, many participants supported the inclusion of kinship care. However, when
the facilitator explained the legal implications of being the designated kinship carer, many
participants changed their minds. Overall, participants remained undecided about how to
integrate the cultural acceptance of kinship care with the applicable legal requirements
and safeguards, although most were agreed that the Western-based concept of foster care
in the preliminary draft bill was not a good fit with practice on the ground.

Keetmanshoop Otjiwarongo
There should be no Categorise foster No consensus. No consensus.
differences in the care into kinship care
types of foster care. | and non-relative care. | All types of foster Permanent foster

care should receive placements should
All types of foster the same level of be permitted.
care should receive monitoring.

the same level of
monitoring but
approval of kinship
care should be faster.

Number of children to be cared for by foster parents

Participants were asked to consider whether the bill should specify how many children a
foster parent can care for. There was a general concern that siblings cared for by relatives
should not be split up. Three of the four groups stated that there should be no limit to
the number of children that may be cared for in kinship care. The recommendation for
the maximum number of children who could be cared for by non-related foster parents
ranged from three to six.




Keetmanshoop

foster care:

6 children, to include
the total number

of children in the
household

no limits for kinship
care

Rundu

no more than 3 foster
children should be
permitted per family

number of biological
children should be
considered, as well as
the family’s ability to

Ongwediva

foster care: 5-6, to
include the total
number of children in
the household

no limits for kinship
care

Otjiwarongo

to be decidedona
case-by-case basis
depending on the
social worker report
and the family’s
financial situation

maintain the children

Grants for foster care

There are four main types of grants currently available for the care and protection of
children in Namibia (1) means-tested child maintenance grants; (2) non-means-tested
foster care grants; (3) allowances paid to children’s homes and places of safety; and
(4) grants for children with disabilities. Regional workshop participants were asked to
consider whether these grants and the associated regulations are sufficient, and what
criteria should be applied for state grants for children. Only participants at one regional
meeting (Otjiwarongo) supported a means-tested grant for foster care; the participants
at the other three meetings felt that there should not be a means test for any form of foster
care. The main reason offered for this view was that taking a child who is not your own
into the family involves a financial burden which should be acknowledged, regardless of
whether or not the child is a relative. Participants in three of the four meetings agreed
that kinship and non-kinship carers should receive the same amount of money, with the
same reasoning being the basis for this opinion.
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Keetmanshoop

no means test

kinship and
non-kinship carers
to receive the same
amount

no support for a
grant for all children

Rundu

no means test

kinship and
non-kinship carers
to receive the same
amount

must continue until
child has reached the
age of 21

Ns$300/month +
funeral benefit

Ongwediva

Nno consensus on
proposed changes

more monitoring of
the process required

Otjiwarongo

means test for foster
care grants

kinship and
non-kinship carers
to receive the same
amount.

Comment by a participant supporting automatic exemption
of children receiving grants from school fees

“There is a big problem with enrolment of children at schools. In Omaheke,
schools will rather enroll children who can pay rather than the ones who
must be exempted.”

Otjiwarongo participants *




“We are all learning |

Ministry'of Gender Equality and Child Welfare

and should not
Just learn, but fry
7o develop in The
best possible way
for our chitdren.”

Comment by a regional participant

2.3 Adoption

Adoption specifications

Adoption is internationally acknowledged as a valuable way of affording children the
benefits of family life which might not otherwise be available to them. However, only a small
number of Namibian children (about 80) are adopted each year. Participants explained
the low number of formal adoptions on the grounds that family ties are very important in
Namibian cultures, and that the breaking of these ties through adoption is not acceptable
for many families. A further reason was a lack of public awareness about adoption.

Participants were asked to consider what the law should say about who can adopt a
child. Should single people be allowed to adopt children of the opposite sex? Should
there be a fixed minimum or maximum age for an adoptive parent, or a fixed age gap
between the adoptive parent and the adopted child?

There was consensus that single people should be able to adopt (as at present), but that joint
brother-sister adoptions should not be permitted. The participants explained that a child
adopted by a brother and sister might call them mother and father, whereas this relationship
between the brother and sister is not accurate or appropriate. Furthermore, the brother
or sister may wish to marry, which would complicate their relationship with the child.
It was generally recommended that an adoptive parent should be aged 25 years or older.
Most participants felt that a person under the age of 25 is not mature enough to cope with
the adoption of a child. Some groups suggested setting an upper age limit of 50-55 years
because of concerns that an older person might not be fit enough to care for a child.
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Keetmanshoop

Single people should
be allowed to adopt.
Require a 25-year age
gap if a single person
is adopting a child of
the opposite sex.

Joint brother & sister
adoptions should not
be permitted.

Adoptive parents
should be at least 25
years old.

Single people should
be allowed to adopt.

Joint brother & sister
adoptions should not
be permitted.

Adoptive parents
should be between
21-50 years old.

Ongwediva

Single people should
be allowed to adopt.

Joint brother & sister
adoptions should not
be permitted.

Adoptive parents
should be at least 25
years old.

Otjiwarongo

Single people should
be allowed to

adopt but only with
conditions.

Joint brother & sister
adoptions should not
be permitted.

Adoptive parents
should be between
25-55 years old.

Surname of an adopted child

Some children’s laws specify how the surname of a child should be decided. The
participants at the regional meetings were asked to consider what the Namibian law
should say on this issue. All participants felt that the decision on the adopted child’s
surname should be made by the adoptive parents (or by the court as an alternative, as
recommended by the Keetmanshoop participants). This is because the child has become
part of the new family and should be recognised as such.

Keetmanshoop

Ongwediva

Otjiwarongo

decision made either
by the adoptive

discretion of the
adoptive parent

discretion of the
adoptive parent

discretion of the
adoptive parent

parents or the court

Cooling-off period

The preliminary draft bill proposed a “cooling-off” period of 60 days after an adoption
is approved in principle, during which time a biological parent could withdraw consent
to the adoption. The issue of the cooling-off period was intensively debated throughout
the consultation process. At the regional consultations, participants generally felt that
there should be a cooling-off period of between 60 and 90 days. The participants
recommended this time period to ensure that the biological parents would have enough
time to consider their decision carefully.

Keetmanshoop Ongwediva Otjiwarongo

60 days/ 90 days 60 days 60 days/ 90 days 60 days




Should a minor be able to give a child up for adoption without input from that
minor’s parent or guardian?

There was no consensus on this question. One group at one of the regional meetings
said that a minor parent should be able to place a child in foster care until the minor
parent reaches the age of majority, at which point the parent may authorise the adoption
without assistance. Other participants felt that a minor parent is too young to make a
decision on adoption and should be guided by his or her own parent or guardian. This
viewpoint was opposed by participants who were concerned that some minors may not
want to inform a parent or guardian of the pregnancy; if the minor parent were required
to inform a parent or guardian of an intended adoption, the minor parent might choose
the option of infanticide or baby-dumping rather than adoption.

Keetmanshoop Ongwediva Otjiwarongo
no conclusion input from parent or | consent from the minor and parents
guardian caregiver minor only should give joint
required consent

Rundu participants
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At what age should a child also give
consent to being adopted?

The proposed age at which a child should have
the right to consent to being adopted ranged
from 7-14. No consensus was reached. The
debate centred around whether a young child
is mature enough to make such an important
decision. Some people felt that a young child
could be bribed by the adoptive parent with
promises of toys or sweets. Other participants
felt that children of a young age know who they
want to care for them and should be allowed to

participate in this decision. Otjiwarongo

Keetmanshoop Ongwediva Otjiwarongo

age 7-10 age 14 age 10-14 age 10-12

Intercountry adoptions

Intercountry adoption became common after World War Il when many countries were left
with war orphans but lacked the resources to care for them within the country. Intercountry
adoptions then became increasingly popular in the 1970s and 1980s, as a way to provide
children to couples who could not conceive children of their own. Unfortunately the
increased demand to adopt children has led to problems such as child trafficking and baby
markets. However, with the HIV/AIDS epidemic affecting many countries, intercountry
adoption is seen by some people as a way of providing for the best interests of orphans
in situations where extended family links have broken down or the extended family is
already overstretched.

The issue of intercountry adoption was broadly discussed, and possible legislation to
protect against abuses was debated. Many participants were concerned that intercountry
adoptions would result in children being taken out of Namibia too easily. As one
participant said, “Since we are few in this country we don’t want to create a situation in
which our children are given away.” There was a strong feeling that Namibia should aim
to look after its own children rather than allowing foreigners to take the children away.
Some participants said that Namibia is doing enough to care for its children and that
intercountry adoption is not needed. Three of the groups stated that prospective adoptive
parents from outside the country should be temporarily resident in Namibia, suggesting
timeframes for residence ranging from one-two months to one year. The participants
felt this would allow the parents to have a better understanding of the Namibian cultural
setting and would show that the parents were committed to the adoption. The timeframes
recommended were based on international examples of intercountry adoption law.




Keetmanshoop

Overall, there were
no particular or
strong concerns
about intercountry
adoption. It

was considered
acceptable.

Rundu

Adoptive parents
for intercountry
adoptions should be
a married couple.

Adoptive parents
should stay in
Namibia for at least
6 months and be
certified fit to adopt

by their own country.

Ongwediva

After an application
has been granted,
there should be a
12-month monitoring
period during which
time the family group
must stay in Namibia.
The adoption order
could be cancelled if
things do not go well.

Otjiwarongo

Adoptive parents
should be temporary
or permanent
residents for 1 or 2
months.

2.4 Child care facilities

What should the minimum standards be for child care facilities?

There are a number of facilities that provide care for children, such as children’s homes,
creches, day care centres, shelters and places of safety. The participants came up with a
range of recommendations for minimum standards at such child care facilities.

Keetmanshoop
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Keetmanshoop

® access to medication
and education

® social worker/
counselor at
residential facilities,
school counselors
attached to day care
centres

® access for disabled
children

e 1:6 staff to child ratio
in residential home,
adjusted for age

e care plans made and
fulfilled

e food nutritious and
culturally based if
possible

e a study area if
possible

e support for children
with learning
difficulties

e 5-year plan for the
running of the
facility

Rundu

e first aid facilities

e transitional or exit
homes

e fences around the
facility

e storerooms

e skilled personnel

® adequate
accommodation

¢ adequate beds,
bedding and
places to sleep
(where overnight
accommodation is
provided)

Ongwediva

e staff training

¢ a specified child:staff
ratio & child:space
ratio

® background checks
on staff

e consideration of
religious beliefs

e regulations on the
ages of children
who share rooms, to
avoid the mixing of
older and younger
children

e diet should contain
staples children will
be eating when/if
returned home

e evidence of
sustainability for the
home

® separate amenities
for girls and boys

® a place to sleep

e staff trained in
first aid

® provisions for
children with
disabilities

® programmes for the
children

e provision for the
emotional needs of
children

Otjiwarongo

e 3 safe and secure
place to play

® security

e availability of at
least three days
nutritious food

e 3 trained first
aider and
provision of a
first aid kit

® access to health
care facilities and
education

® place to study

® access to
wheelchair
facilities

® regular updating
onrelevant
information to
staff

“We act on The redlity of foday, so all
our actions are in good taifh.
The future is anprediciable, so lef's
Try 7o help The children fhe best we
can and have a posifive affitude.”

Comment by a Deputy Director from the Ministry of Education




2.5 Other issues

The regional meetings also provided time on the agenda to discuss additional topics
identified by the participants from amongst the many issues covered by the draft bill.
Some of these discussions are summarised below. These topics were not discussed at
all of the regional meetings.

Corporal punishment

Corporal punishment is when a person in authority uses physical force with the
intention of causing pain, discomfort or fear for disciplinary purposes. Corporal
punishment is used in many Namibian homes, but has in some cases escalated into
excessive physical force, with the result that some children have been seriously
injured, burned, or even beaten to death. At least 26 countries have banned all forms
of corporal punishment, including corporal punishment of children by their parents.
The preliminary draft bill included provisions that would limit or prevent the use of
corporal punishment.

Most participants were unhappy with the idea that future provisions on corporal
punishment would be more restrictive than the current law. However the participants
generally understood the rationale for the proposed provisions and although they did
not want the change, they accepted that change was likely due to the international
agreements that guarantee respect for human dignity and prohibit the use of degrading
treatment or punishment.?

The clearest statement on corporal punishment of children is contained in Article 19 of
the Convention on the Rights of the Child, which requires that State Parties take -

all appropriate legislative, administrative, social and educational measures to protect
the child from all forms of physical or mental violence, injury or abuse, neglect or
negligent treatment, maltreatment or exploitation including sexual abuse, while in the
care of parent(s), legal guardian(s), or any other person who has the care of the child.*"

The Namibian Constitution also protects the dignity of all persons in a provision which
was relied upon by Namibia’s Supreme Court to ban corporal punishment in schools

36 Relevant agreements to which Namibia is a party include the Universal Declaration of Human Rights,
the International Covenant on Civil and Political Rights, the International Covenant on Economic
and Social Rights, the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment, the Convention on the Rights of the Child, the African Charter on Human and Peoples
Rights and the African Charter on the Rights and Welfare of the Child.

37 Convention on the Rights of the Child, Article 19.
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and could be equally applied to the home.?® These provisions were discussed with the
participants, and the need for the legislation to reflect the conventions and agreements
was accepted by some although not all participants.

“If a teacher beats a child at school, he or she will be charged, but if a

parent beats his or her child it is discipline.”
Comment by a regional participant

National Child Protection Register

The preliminary draft bill proposed a National Child Protection Register which would list
all known perpetrators of child abuse. The aim of the list would be to ensure that offenders
do not work with children in the future. The register would be maintained by the Ministry
of Gender Equality and Child Welfare and would be similar to the sex offender registers
which are used in some countries. The participants from Keetmanshoop agreed that a
National Child Protection Register would be useful. The participants from Ongwediva were
undecided. Some of the participants felt that a register would help to quickly identify an
abuser, particularly if the abuser moved to a new area. Other participants were concerned
that there would still be abusers who would not be on the list, and they questioned the
expense and effort of developing a list in light of this possibility. Some participants were
concerned that innocent people could mistakenly be put onto the register.

Child responsibilities

Rights and responsibilities generally go together. Some countries include children’s
responsibilities in their laws along with children’s rights. For example, the Children’s
Act in Kenya includes a section on children’s responsibilities. The African Charter on the
Rights and Welfare of the Child also includes a provision on child responsibilities.

The participants from Keetmanshoop and Rundu strongly supported the inclusion of
child responsibilities in the bill, on the grounds that the responsibilities which go along
with children’s rights are often ignored. Children’s responsibilities were not discussed in
Ongwediva or Otjiwarongo.

3 Article 8 Respect for Human Dignity

(1) The dignity of all persons shall be inviolable

(2) (a) In any judicial proceedings or in other proceedings before any organ of the State, and during the
enforcement of a penalty, respect for human dignity shall be guaranteed.
(b) No persons shall be subject to torture or to cruel, inhuman or degrading treatment or
punishment.

The case referred to is Ex Parte Attorney-General: In Re Corporal Punishment by Organs of State 1991 NR
178 (SC).




“Where there are rights, there should be responsibilities and children, like

adults, have responsibilities.”
Comment by a Regional Councillor

Age of majority

Most countries in the world set the age of majority at 18. The age of majority in Namibia is
currently 21, although 16 or 18 year-olds have certain rights and responsibilities. For example
an 18-year-old can vote, drive, drink, own a gun and be locked up in a police cell with adults,
but it is not until 21 that a person can independently enter into contracts, bring or defend a
court case, sell or mortgage land or manage money or property which they have inherited.
Minors cannot enter into a civil marriage without the consent of their responsible parent
or guardian. The United Nations Convention on the Rights of the Child and the African
Charter on the Rights and Welfare of the Child both define children as persons under 18.
The Committee which monitors the UN Convention encourages countries to harmonise the
definition of “child” and the age of majority if they are not already the same.

There were mixed opinions in all groups but overall the majority view recommended
leaving the age of majority at 21. This was because many participants felt strongly that
a person under the age of 21 would not be mature enough for adult responsibilities.
However other participants argued that this assessment may be more of a perception
than a reality; as one participant asked, “why is a child who goes to university a child, but
a child who stays at home has to become an adult?”.

“We should not forget that the law should change with society.”

Comment by a magistrate who supported lowering the age of majority to 18

Parenting plans

Sometimes more than one person has responsibility for a child, and in some cases
this can lead to conflict. It may be that the child’s parents are living apart and cannot
agree. [t may be that the child is in the care of someone other than the parents, such as a
grandmother or a close family friend or foster parents. To help protect the best interests
of the child in such situations, the preliminary draft bill provided for parenting plans.
These plans would set out the roles and responsibilities of different parties caring for the
child, and could be registered with children’s courts. The preliminary draft bill required
that parties seek assistance from a lawyer if they wanted to register their parenting
plans. The Otjiwarongo participants did not agree that a lawyer should be required to
register parenting plans due to the cost involved. They suggested that a parenting plan
should be an attachment to a maintenance order made by a court. They also felt that if
custodianship is decided by the court, then parenting plans should be as well.
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3. Assessment of regional meetings

Attendance at the various regional meetings was generally good, with the primary
limitation being the available budget. There was a high level of interest from participants,
and all of the meetings promoted discussion and produced important recommendations
for improving the bill.

The consistent provision of materials prior to the meeting would have assisted the depth
of discussion. However, the participants were able to take the materials away and had the
opportunity to provide further comments in their own time. The participants were also
given spare copies of factsheets to distribute to colleagues or interested parties in their
communities.

More regional meetings could have been conducted if the budget for the consultation had
been larger. However more regional meetings would also have affected the timeline for
the consultation. The four meetings were held every other week over two months, which
is already a considerable amount of time. The close spacing of the workshops also placed
pressure on the facilitators, as preparation and report writing had to be completed in the
intervening weeks - and Ministry staff had to attend to their other work responsibilities
during these periods. Without a much larger group of facilitators who were free of all
other tasks, it would not have been possible to hold the workshops on a tighter schedule.
These considerations illustrate the importance of allowing sufficient time for wide
consultation on a complex law or policy.

Overall the participants reported that they were satisfied with the regional meetings, and the
opinions collected provided useful feedback. The regional meetings allowed the Technical
Working Group to develop a deeper understanding of the broad issues surrounding the
bill which guided final decision-making by the Ministry, even in cases where the persons
consulted disagreed.

As discussed in the introduction, the role of the consultation process was not
only to provide input for revising the preliminary draft bill, but also to increase
awareness about child protection issues in general. One example which indicates
that this objective was successfully achieved is the fact that a participant from
the Ongwediva regional meeting contacted the consultancy team after the
workshop to say that he is planning to form a children’s rights and protection
forum in Oniipa.
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NATIONAL
WORKSHOPS

9 4311dVHD

1. Overview of national
workshops

The Ministry convened national workshops in Windhoek over a
five-day period from 8-12 June 2009, to discuss a range of specific
topics from the draft bill. The aim of these meetings was to consult
service providers and other stakeholders from national offices on
key provisions, to ensure that the proposals for law reform would
be appropriate and feasible to implement in practice. The national
workshops discussed provisions in the bill in more detail than was
possible in the regional workshops, as most of the participants at the

“Chitdren are
Poweress
but priceless.
Therr chitdhood
/s happening
Today and not
in the future.”

Hon Marlene Mungunda,
Minister of Gender Equality
and Child Welfare

Hon Marlene Mungunda

“The general Ombudsmen can have more responsibility while making use of
existing structures, its only a mater of adding job description.” - SMS



national workshops had a greater level of familiarity with the underlying children’s
legislation and issues.

Different topics were discussed on different days. Although some people attended for
the entire week, others came only on the days which were relevant to their knowledge and
interests. The topics discussed were:

® children’s court procedures and legal representation for children
® protection against trafficking, exploitation and other harms

©® age of consent for various medical procedures and age of majority
©® adoption

® children in need of protection and options for alternative care.

Many of the presenters at the conference were international guests. These guests were
asked to give information about child legislation in their own countries and to comment on
the comparable provisions in the Namibian bill. This permitted a broader discussion
of the issues and allowed for a wider understanding of potential challenges relating to
the proposed new legislation. The input of the international guests was invaluable to the
process, and we highly recommend the involvement of international guests in other
consultations around proposed laws and policies.

©@ © © © © © © © © © © © ©

© © ©

PRESENTERS AT THE NATIONAL CONSULTATIONS

Dr Jacqueline Gallinetti (University of the Western Cape, South Africa)

Ms Denni Leppan (Assistant Commissioner of Child Welfare, South Africa)
Ms Yumma Mookray (Miller du Toit, Cloete Inc, South Africa)

Ms Dianne Hubbard (Legal Assistance Centre, Namibia)

Adv Beatri Kruger (University of the Free State, South Africa)

Dr Elizabeth Terry (Consultant, Namibia)

Ms Felicita Hikuam (AIDS Rights Alliance for Southern Africa, Namibia)

Dr Paul Ludik (Director, National Forensic Science Institute of Namibia)

Ms Marianna Garofalo (UNICEF, Namibia)

Dr Lea Mwambene (University of the Western Cape, South Africa)

Dr Itumeleng Kimane (National University of Lesotho, Lesotho)

Ms Carina du Toit (Centre for Child Law, South Africa)

Ms Estelle Laubuschagne (Private Social Worker, Church Benevolence Board,
Namibia)

Ms Celeste Feris (Control Social Worker, MGECW, Namibia)

Dr Lucy Steinitz (Family Health International, Namibia)

Ms Milly Pekeur (Resources Aimed at the Prevention of Child Abuse and Neglect
- “RAPCAN”, South Africa)

Ms Bep van Sloten (Better Care Network, The Netherlands)

Mr Matthew Dalling (UNICEF, Namibia)




Sirkka Ausiku,
PermanentSecretary
. of Gender Equality
and Child Welfare

Dianne
Hubbard,
Legal

Joyce Nakuta, MGECW =

Most of the Namibian participants were
professionals who would be directly involved or
affected in some way with the implementation
of the new law - including social workers, staff
of Woman and Child Protection Units and
representatives from the Ministries such as the
Ministry of Gender Equality and Child Welfare,
Ministry of Health and Social Services, and
Ministry of Justice.*

The national workshops were very successful
and well-attended by appropriate stakeholders.
One of the reasons for the good attendance
was the practical fact that participants were
not required to travel far distances to attend
the workshops and could return home each
night. This also reduced the workshop budgets.
As these workshops were based in the capital
city, media coverage was also easy to arrange.
This increased the profile of the workshops and
promoted attendance. The Minister of Gender
Equality and Child Welfare opened the workshop
series, again increasing their public profile. The
international experts provided useful practical
perspectives and innovative ideas.

The workshop discussions were generally very

lively and productive, and the participants gave
very positive feedback.

Celeste Feris, MGECW

39 Alist of participants is included in an appendix to this report, which is available on request from the

Ministry or the Legal Assistance Centre.
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Each of the national meetings was structured as an independent meeting. The
cumulative attendance at the five national meetings was 115, although it should
be noted that many of the participants attended more than one of the workshops
in the week-long series. The cumulative attendance represents 8% of the people
who attended consultative meetings about the revision of the Child Care and
Protection Bill.

Participants at the national
workshops represent 8% of
the people who attended
consultative meetings.

8%

2. Feedback

The comments below summarise inputs from guests who made presentations at the
national workshops together with feedback from other participants in discussion sessions.
As discussed above, many of the presenters were international guests. Therefore the focus
of the report below is on elements that were missing from Namibia’s preliminary draft bill
or different from the approaches taken in other child protection laws.

“Thanks so much 1o you all- if was a privilege for me 7o
meet you and attend The workshap! You are dedicated and
inspiring - | Think you are really doing an excellent job!”

Adv Beatri Kruger, University of the Free State, South Africa

| would like 7o Thank you so much for invifing
me. | had such a wonderful fime. { learnt a lof
during The presenttations and discussions.”

Dr Lea Mwambene, University of the Western Cape, South Africa




2.1 Children’s court procedures and legal
representation for children

In Namibia, as in South Africa, the children’s court now has jurisdiction over many family
matters which were previously the province of the High Court. Whilst this increased
jurisdiction has made the courts more accessible in many ways, it has also presented a
number of challenges.

Children’s court assistants Dr Jacqueline Gallinetti

Under the current Children’s Act 1960, children
appearing before children’s court are most often
assisted in practice, if at all, by prosecutors who are
children’s courts assistants by virtue of their posts
as prosecutors.*’ The current law also authorises the
Minister of Justice to appoint dedicated children’s
court assistants for children’s court proceedings
“who may adduce any available evidence relevant to
those proceedings and who may at such proceedings
cross-examine any witness giving evidence thereat
whom he did not call, and who shall generally assist
the said court in performing its functions”.* However,
it appears that there are no dedicated children’s
court assistants in place in Namibia, meaning that
only prosecutors are available to serve these functions when necessary.*? In practice,
workshop participants reported that prosecutors are called upon only in complex cases
where the child has no legal representative so that there is someone to assist the child in
placing relevant evidence before court; the role of an assistant in such cases is important
because the magistrate cannot effectively fill this function while maintaining the required
neutrality.

There was no provision in the preliminary draft bill for dedicated children’s courts
assistants, or for prosecutors to serve this function. The workshop recommended that
the bill should provide for dedicated children’s court assistants, but should also mandate
prosecutors to continue to serve this function where there is no specialised assistant and
no legal representative available - such as in remote areas.

10 Section 6(7) of the Children’s Act 33 of 1960 states: “Any officer delegated by an Attorney-General to
conduct prosecutions at the public instance before the magistrate’s court of any district shall be ex
officio a children's court assistant of any children's court held within that district.”

4 1d, section 6(6).

42 Information from Magistrate Horn.
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Family advocates Yumma
Mookray

The international delegates stated that it is an area of
concern that Namibia does not have an institution similar
to the South African Family Advocate. Family Advocates,
who are state-employed, essentially have the jurisdiction
to deal with all minor children - whether born inside
or outside of marriage - on the request of the court or
any party. They render an extremely helpful service and
are heavily relied upon on in South African legislation
to safeguard the child’s best interests, especially in
situations where a child’s parents are in dispute. Their
role is essentially three-fold: to monitor, to mediate and
to evaluate what is in a child’s best interests. In South Africa, the initial concern was that
there was insufficient attention to the needs of children in divorce cases. The current
system was modelled on a Canadian institution and introduced in South Africa by the
1987 Mediation in Certain Divorce Matters Act.*®> The mandate of the Family Advocate
was subsequently extended beyond divorce to decisions on parental responsibility for
children born to unmarried parents. The South African experts recommended that
Namibia should consider introducing a structure like the South African Family Advocate
- but they also suggested that if Family Advocates are not provided for, children’s court
assistants could be used to address this need. Children’s court assistants may, however,
need special training to fulfill this function adequately.

“Children’s courts are the
orphans of the justice
system.”

Dr Jacqueline Gallinetti,

University of the Western Cape,
South Africa

The role of private social workers

The workshop recommended that the role of private social workers should be clearly defined
and limited, because the Ministry does not currently have sufficient control over their
activities to ensure accountability. Moreover, the bill should be clear on what categories of
social workers are authorised to carry out which functions. Different categories of social
workers and auxiliary social workers could be authorised for different functions, based on
criteria such as level of experience.

43 The Mediation in Certain Divorce Matters Act 2 of 1987.
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In South Africa, private social workers cannot appear in children’s court care proceedings,
which are the province of designated government social workers only. However, private
social workers can be approved to do certain tasks relating to the adoption process.

Participants suggested that the forthcoming Namibian law should authorise regulations
on the authority of different categories of social workers to act under different portions
of the bill, with adoptions in particular requiring an advanced level of experience. The
meeting also agreed that the term “probation officer” should be limited to the criminal
context, for consistency with the internationally-understood meaning of this term.**

Lay forums for resolving family disputes outside court

The preliminary draft bill contained provisions designed to reduce the number of cases
that must be decided in court. In cases which do not involve allegations of child abuse,
the draft bill authorised the court to order the people involved to try to reach agreement
between themselves on the problem, before the case comes to the court. The draft bill
provided that the parties could be directed to attempt settlement at one of the following
types of meetings (1) a pre-hearing conference: a private meeting held with the goal
of reaching agreement on some or all of the issues in dispute (usually more effective
if facilitated by a neutral person trained in mediation) or (2) a lay-forum: referral to a
social worker or a traditional leader who can help the family try to reach agreement
through mediation. Both alternatives will usually involve all people concerned in the
case - including the child. A third option that was not included in the preliminary draft
bill is family group meetings. Family group meetings started in New Zealand as a
way to incorporate traditional Maori customs into the law and are now used in many
countries, including South Africa and the United Kingdom.

Overall the group recommendation was that pre-hearing conferences should be
mandatory, while lay forums, including mediation and family group meetings, should
be voluntary. The child must participate, but no lawyers should be present (to avoid an
adversarial situation). Mediation and family group meetings should be “off-the-record”
(like settlement negotiations in a civil case); the only report-back to the court should be
on any agreement reached, or a report that mediation or a family group meeting was
tried but failed. This will make it possible for the people who participate to speak openly
and freely, without fear of saying something that could be used against them in court. It
was noted that the procedure should be flexible; the South African model is too rigid on
this score, while the English model was considered to be a better example.

The preliminary draft bill excluded cases involving physical or sexual abuse from both
pre-hearing conferences and lay forums. However workshop participants recommended

4 The term “probation officer” in the 1960 Children’s Act denotes any social worker approved to
perform official duties under the law. There is no option in the current law for assigning different
responsibilities to different categories of social workers.
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that while cases involving physical or sexual abuse should be excluded from mediation,
they not be excluded from pre-hearing conferences, which are convened not to resolve
issues but rather to delineate the issues in dispute and reduce the evidence which must
be presented at trial. They can thus make the hearing faster and less traumatic for the
child. For example, the parties might agree at a pre-hearing conference that a child
has specified injuries, but disagree only on how the injuries were sustained; such an
agreement would reduce the need for lengthy medical evidence in court.

Vulnerable witness provisions

Participants unanimously recommended
importing the vulnerable witness provisions in
their entirety from the criminal context (where
they have been applied by an amendment to the
Criminal Procedure Act*) into the Child Care
and Protection Bill. These provisions authorise
measures such as the use of intermediaries for
questioning children and testimony behind a
one-way screen or via closed-circuit television.
The workshop strongly advised the application
of these provisions to children’s court
proceedings and administrative proceedings
involving children, for consistency and

improved protection of children. Closed-circuit television room, Windhoek

Legal representation

The preliminary draft bill discussed at the workshop addressed legal representation for
children by providing for referral of children’s court cases to the Legal Aid Board. Persons
consulted identified two problems which should be addressed in the bill: (1) When will
legal representation be in the child’s best interests? The local and international experts
consulted recommended that it is better to provide guidelines for the court on this point,
to guide its exercise of discretion. For example, legal representation would be in the child’s
best interests if the parents have a factual dispute, if both parents have legal representation
or if the child disagrees with the social worker’s recommendation. (2) In the preliminary
draft bill, the decision on child representation was to be made by the Legal Aid Board,
which is not experienced in children’s court matters (but rather in criminal cases). A
means test would not really make sense in the children’s court context (where the issue
may involve the removal of the child from the care of the parent), but the preliminary draft
provided no clear standards to apply. The international experts suggested that the draft

45 See Criminal Procedure Amendment Act 24 of 2003, which amended Namibia’s Criminal Procedure
Act 51 0f 1977. (The Criminal Procedure Act 25 of 204 has been passed by Parliament, but it has not yet
come into force. Therefore the 1977 Criminal Procedure Act, as amended, is still the relevant law.)




should provide clear criteria for the provision of state-funded legal representation for
children. They also recommended a system of accreditation for legal practitioners who
wish to represent children in children’s courts, to ensure that they have the necessary
background and experience to deal with such cases.

Other recommendations on children’s courts
Workshop participants made the following key recommendations pertaining to children’s
courts:

(1) Ensure that training of key roleplayers - including social workers, magistrates and
clerks of court - takes place before the law comes into force.

(2) Ensure that the necessary resources are available to implement the law. In particular,
it will be necessary to assess the need for more court staff, social workers and legal
aid lawyers.

2.2 Protection against trafficking, exploitation,
and other harms

Child trafficking

Adv Beatri Kruger

Trafficking of humans is an international problem. There is
international consensus that trafficking should be managed
on an international level because no country is untouched,
and because in most cases trafficking involves the movement
of a person across international borders. Therefore, it is
recommended that countries incorporate international
standards into their domestic laws. Against this background,
the input of the international guests on the discussion of this
topic was particularly useful. Experts on child trafficking
noted that there were three potential weaknesses in the
definition of trafficking in the preliminary draft bill:

(@) The Namibian definition of trafficking needed to more closely aligned with regional and
international standards. Guidelines for creating a definition of trafficking in persons
can be derived from the Palermo Protocol which Namibia has adopted. In South
Africa, laws against trafficking provide greater protection than the Palermo Protocol
because additional provisions have been included to cover in-country trafficking.
There are also provisions in the South African legislation which expand the elements
of action, means and exploitation that constitute trafficking. The Namibian definition
should also align with Southern African Development Community-wide legislation,
as cross-border issues are more difficult to address if there are big differences in
terminology.
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The definition of trafficking is crucial. For example, a recent three-year research project
in Namibia based on the Palermo definition of trafficking found some 15-20 cases of
trafficking - mostly internal, with a few involving children from Angola and Zambia.
However, if the narrower International Labour Organisation (ILO) criteria are applied
(requiring that the child must be held in “slave-like conditions” as a means of control
over the child’s movement), then only three of cases in the sample meet the definition.
How trafficking is defined will determine what situations are covered by the law.

(b) The preliminary Namibian bill referred to the “means” used to traffic persons in

respect of both adults and children, whereas international law says that the means
used should be irrelevant to the trafficking of children since they are incapable of
providing meaningful consent. South African law refers to means for adults, but not
for children. The experts recommended that the term “means” should be removed
from the Namibian provision.

The preliminary Namibian bill did not provide any enumerated examples of
“exploitation”, whereas the South African law lists specific types of exploitation such
as “slavery” and the harvesting of body parts (not just organs), to cover exploitation
for muti. The experts advised Namibia to refer to the South African Development
Community’s strategic plan on trafficking with reference to these definitions.

TYPICAL TRAFFICKING PROCESS
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Other points on trafficking were also
made:

©® Asameasure for preventing trafficking,
Namibia could require any agency that
wants to advertise, offer or recruit
Namibian children for jobs abroad to
register with the government and to
provide contact details.

® The preliminary draft bill covered
situations where a child is returned
to the country of origin or the place
from which the child was trafficked.
The workshop recommended that
this provision should be amended to
allow for the additional possibility
of returning the child to the country
where the child’s parent or other Photo from
responsible caregiver resides, if this SToH Adv Beatri Kruger’s
would be in the best interests of the : presECEER
child.

©® It was recommended that the provisions in the preliminary draft bill on extra-
territorial jurisdiction should be broadened for greater efficacy, and harmonised with
Namibia’s extradition legislation.

©® There was some discussion regarding whether the Child Care and Protection Bill was
the correct place for provisions on trafficking. South Africa is already in the process of
developing a specific trafficking law. Namibia could eventually follow suit, or amend
its Prevention of Organised Crime Act 29 of 2004, to keep legislation on trafficking
for both adults and children within one statute and to co-ordinate management
of a child in a trafficking situation with criminal prosecution of the trafficker. However,
it was generally agreed that provisions on child trafficking should be placed in the Child
Care and Protection Act at least as an interim measure, to avoid any delay in tackling
this problem; if a specialised trafficking law is enacted at a later date, it would not be a
difficult matter to transfer the provisions on children at that stage.

Criticisms of the provisions on trafficking in the preliminary draft bill were also made
in a report entitled “A Baseline Assessment of Human Trafficking in Namibia” compiled
for the Ministry of Gender Equality and Child Welfare and the Ministry of Agriculture,
Water & Forestry, by a team of researchers under the guidance of international trafficking
expert, Prof Susan Kreston: 46

46 Ministry of Gender Equality and Child Welfare in collaboration with the Ministry of Agriculture,
Water & Forestry, A Baseline Assessment of Human Trafficking in Namibia - A Nationally Representative
Qualitative Assessment, Windhoek: Ministry of Gender Equality and Child Welfare, June 2009.
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While the Bill does address both prosecution and victim protection, it contains no
prevention component, and has yet to be enacted, thus eliminating it from the arsenal
available to investigators, prosecutors and victims. It is also restricted by its mandate to
deal only with cases of trafficking in children, thus it does not grant full protection to all
victims. Finally, the definition it gives of trafficking varies from that used in international
instruments and that to which Namibia is committed.

In light of the difficulties outlined above, amendments to the existing legal framework should
include:

First and foremost, enactment of a comprehensive, stand-alone law on prevention
and combating of trafficking in persons, in all its forms.

The law should specifically distinguish between aduli- and child- trafficking, in terms
of the elements of these two, distinct crimes.

”

Terms such as “abuse of power,” “exploitation” and “forced labour” should be clearly
defined.

The law should criminalise not simply the supply side of trafficking, but also the
demand side, including knowingly using the services of victims. Supply and demand
must be met with equally harsh punishments.

A specific tolling of any statute of limitations on trafficking in the event of the suspect
or defendant leaving the jurisdictional confines of Namibia.

Criminalise the facilitation of trafficking.

Victims should be immune from prosecution for crimes committed as a direct and
immediate result of being trafficked, such as immigration violations.

Prevention should be addressed, including a component on public awareness and
information dissemination.

Victim-assistance initiatives, including return and reintegration of the victim into his
or her community, must be included.

Especially in the case of foreign child victims, inclusion of a mandatory social services
investigation into whether the victim can be returned to her/his country of origin
without fear of re-victimisation.

Protocols for identification and protection of victims of trafficking

Provision for foreign victims not to be summarily deported.

An extra-territorial jurisdiction component should be included, to allow for prosecution
of Namibian nationals and permanent residents, whether they commit this crime in
Namibia, or abroad.

A requirement of statistical recording of trafficking investigations, prosecutions and
sentences.

Inclusion of a provisional status on the trafficking component contained in pending
legislation such as the Child Care and Protection Bill, so that when a stand-alone
trafficking Act comes into existence, those trafficking provisions will be repealed and
replaced with the broader legislation.

Harmonise existing national laws on such crimes as abduction and smuggling with
trafficking legislation to ensure the greatest legal cohesion of anti-trafficking laws.""

47 1d, at pages 75-76.




Child labour

Child exploitation relates to the exploitation or utilisation
of children as a resource, usually involving a profit,
without consideration for their well-being. Children may
also be exploited for selfish purposes, such as in forms
of sexual abuse where the only “profit” is the personal
gratification of the abuser. Children can be more profitable
to traffic than drugs because drugs must be replenished
when sold, whereas a child may be trafficked repeatedly.
The forms of exploitation can be non-commercial (family
abuse, rape, paedophilia, forced marriage) or commercial
(prostitution, sex-tourism, pornography) and can
encompass child trafficking, child labour and the use of
children to commit crimes.

Dr Elizabeth Terry

“Child labour” is work performed by persons under 18, whereas “child work” is work
children can do that does not affect schooling or development, such as reasonable
participation in household chores. Child labour is characterised as exploitative, hazardous
or inappropriate for a child’s age. It is detrimental to the child’s social, physical, mental,
spiritual and social well-being and interferes with the child’s education. Child labour
is typified by interference with the child’s basic human rights. For example, if a child is
required to work at his parent’s fish and chip shop after school from 14h30 to 22h00,
this is exploitative because the child cannot do homework and cannot otherwise carry
on a normal child’s life which includes time to play and socialise. Child work, such as
washing the family car, is acceptable unless it is excessive. Once it becomes excessive,
child work becomes child labour. The International Labour Organisation (ILO) has
created a specific definition for the worst forms of child labour as a means to address the
most critical types of child labour and as a route towards meeting the long-term goal of
eliminating all forms of child labour.*®

Hazardous work is the largest category of the worst forms of child labour. Children in
Namibia are engaged in hazardous work in both formal and informal sectors, according
to a recent survey.* Hazardous work performed by children encompasses retail and

48 The International Labour Organization Convention No. 182 (Article 3) defines the worst forms of child
labour as: (a) all forms of slavery or practices similar to slavery, such as the sale and trafficking of children,
debt bondage and serfdom and forced or compulsory labour, including forced or compulsory recruitment
of children for use in armed conflict; (b) the use, procuring or offering of a child for prostitution, for
the production of pornography or for pornographic performances; (c) the use, procuring or offering
of a child for illicit activities, in particular for the production and trafficking of drugs as defined in the
relevant international treaties; (d) work which, by its nature or the circumstances in which it is carried
out, is likely to harm the health, safety or morals of children.

9 Dr M E Terry, Elimination of Child Labour in Namibia: A discussion document on what is known,
existing policy and programmes and possible gaps, Windhoek: Ministry of Labour and Social Welfare,
2007 at pages 59-60.
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other services, and in production and manufacturing. For example, off-loading trucks is
hazardous in some cases due to the toxic nature of some of the materials and the heavy
weight of the loads. Street vending is hazardous because it is on the street, can involve
children being out at night, and carries the risk of exposure to crime. It was suggested
that there is a need for provisions in the bill to supplement the Labour Act 2007 by
providing a more clear definition of hazardous labour.

The provision on the worst forms of child labour contained in the preliminary draft bill
was considered insufficiently detailed to serve as a basis for criminal charges, in addition
to overlapping in a confusing way with the chapter of the draft bill on child trafficking.
The workshop concluded that this section should be re-visited.

Regarding the worst forms of child labour, several other weaknesses were identified
in the preliminary draft bill:

©® It would be useful for the bill to cover key gaps in the laws on child prostitution, child
pornography and child sexual exploitation as an urgent matter, although it is not the
place for a comprehensive legislative treatment of these topics. A priority issue should
be to ensure that child victims of any of these crimes are covered by the protective
services provided for in the bill. It is also necessary to ensure that basic criminal
offences associated with such exploitation are covered. These issues could be more
comprehensively addressed in subsequent specialised legislation.

® The preliminary draft bill lacks a link between child labour and children in need
of protective services. A working child is not automatically in need of protection,
but the situation should trigger a social worker investigation to find out what
circumstances led to the child labour, to determine whether protective services might

be needed.

otill;

Children’s drawings from Dr Terry’s presentation




Child-headed households Photo from Legal
Assistance Centre
presentation

The preliminary draft bill identified a child-headed
household as a household where all three of the
following circumstances are present: (1) the parent or
care-giver of the household is terminally ill or has died;
(2) there is no adult family member available to care
for the children in the household; and (3) a child has
assumed the role of care-giver for some other child
in the household. It was recommended that the draft
provisions on this topic should be re-examined in view
of the following key differences between the South
African provisions and the Namibian provisions:

® South Africa uses the criteria of a child who is “abandoned”, but the Namibian draft

did not cover this possibility; if this term is added, there must also be a clear definition
of what constitutes abandonment.”®

South Africa provides an age limit for children who can be in charge of households,
while the Namibian draft did not. One possible approach is to say that if the oldest
child is under age 16, or perhaps age 14, then all children in the household are in need
of protection. It would also be possible to leave this question to the discretion of the
Minister.

South Africa clearly allows either the adult supervisor of the household or the child heading
the household to collect grants - the Namibian draft seems to do the same, but is less clear.
Child-headed households need to be supervised, and the collection of state maintenance
grants for child-headed households needs to be regulated. Regulations regarding the
receipt of funds should hold accountable adults who collect such money on behalf
of children. Workshop participants recommended that all decisions regarding a
child in child-headed household should involve consultation with the affected children.
Another suggestion for ensuring accountability is to establish a complaints mechanism
whereby misuse of monies for child-headed households could be reported to relevant
non-governmental organisations or organs of state.

Unlike the South African law, the Namibian draft included no “best interests of the
child test” for determining disputes which arise in respect of a child-headed household.
This is an important difference: although an adult may be required to consult a child,
if there is no best interests test, how is a decision made if there is a dispute between
the child and the adult?

Namibia needs to make a link between the provisions on child-headed households
and the procedures for children in need of protection. Sometimes children involved in
a child-headed household may also be children in need of protection. Not all children in
a child-headed household will be children in need of protection, but this circumstance
should be a trigger for a social worker assessment.

50

The preliminary draft bill defined the term “abandoned” for other purposes, but experts thought that
the definition lacked sufficient detail.
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Child safety at places of entertainment

The preliminary draft bill proposed rules for situations where
three criteria were present in combination:

® access to an entertainment venue involves stairs, escalators
or lifts;
©® the majority of the people attending the entertainment will

be children; and Amelia McCarthy,
© the total number of people in attendance (adults plus children) Peace Corps Volunteer
is expected to be more than 50. W 2n iRl aw yer

In such cases, the owner or entertainment provider must determine the maximum number
of people who can be safely accommodated on the premises, station a sufficient number of
adult attendants to ensure that this number is not exceeded, control the movement of people
while they are entering and leaving and take other reasonable safety precautions.

The international guests pointed out a small but important difference between the South
African Act and the Namibian draft: Namibia uses “and” where South Africa uses “or”. This
completely changes the applicability of the safety provisions. The experts recommended
that Namibia consider making a change from “and” to “or”, or otherwise re-draft to
ensure that a greater number of entertainment venues are covered by this provision.
The importance of involving international experts is clearly illustrated in this situation
- the difference spotted involves just one word and could be easily missed. However
because the experts were familiar with similar laws in their own countries, they were
able to easily identify this important distinction.




2.3 Age of consent for various medical procedures
and age of majority

Age of consent for medical treatment and surgery

Under Namibia’s current Children’s Act 1960, a child must be 18 years old to be competent
to consent to medical treatment or surgery. In South Africa, a child must be 12 years
old and have sufficient maturity to consent to medical treatment, while a parent or
guardian’s additional consent is required for surgery. Zimbabwe has taken a different
tactic, as consent cannot be given until the age of 18, but a magistrate can intervene. In
Kenya, a double test requires that the child have reached at least 15 years of age and have
sufficient maturity. New Zealand’s legislation cuts in the opposite direction: 16-year-olds
are allowed to consent, but younger children may also give consent if they demonstrate
competence. Quite different from all of the other models discussed, British Columbia in
Canada employs a presumption of competence.

The AIDS and Rights Alliance for Southern Africa (ARASA)
gave a presentation on this topic and made the following
recommendations:

©® Create a single norm for consent to all health-related
interventions in the legislation. ARASA suggested an
“age 12 plus maturity requirement” in line with the
English law approach.”

® Include norms in the legislation for the process of
HIV testing to ensure that it is done appropriately.
Follow South Africa’s legislation (which addresses
the child’s best interests, consent to such tests by
parents and children, counselling requirements and
confidentiality), but ideally without singling out HIV testing.

©® Create a separate right to access contraceptives and contraceptive advice, since not
all forms of contraceptives would be considered “medical treatment”. This should be
applicable to children from the age of 12 years, where they have sufficient maturity.
The provision on access to contraceptives should also cover confidentiality.

d—

Filicita'Hikuam, ARASA

These recommendations were then debated by the group, but no consensus was reached.

5t See Gillick v West Norfolk and Wisbech Area Health Authority and the DHSS [1985] 3 All ER 402 (HL).
The standard applied by the court in this case is as follows: “As a matter of law the parental right to
determine whether or not their minor child below the age of sixteen will have medical treatment terminates
if and when the child achieves sufficient understanding and intelligence to understand fully what is
proposed.” The medical practitioner who will be administering the treatment is able to decide on the
maturity and competency of the child.
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Participants noted the need for better service provision, stating that Namibia has not yet
fully succeeded in its efforts to establish adolescent-friendly health services. The positive
benefits of legislation allowing certain children the power to give independent consent to
HIV testing and access to contraceptives may not be realised without improved services,
especially in the area of counselling to support children who are seeking testing, treatment
or contraceptives.

Dr Paul Ludik, Director of the National Forensic Science
Institute, recommended that it would be better to use
the term “medical intervention” as opposed to “medical
treatment”, as this would include things like diagnostic
tests and forensic medical examinations. The definition
of this term should also cover dental and psychological
interventions. This should also allow for intervention in
emergency situations which are not “medical treatment”
in the strict sense - such as dealing with a child’s threat
of suicide.

. .
Looking more specifically at the topic of forensic medical ' e

examinations, it was recommended that the law should

make explicit provision for the examination of children where abuse is suspected, as
abuse is often perpetrated against children by family members who would be reluctant
to allow the collection of medical evidence. The doctor should be empowered in cases of
suspected child neglect or abuse to examine the child victim, and to use local anaesthetic
for this purpose if this would be in the best interests of the child, without the consent of
the parent or guardian. If general anaesthetic is to be used (which involves greater risks),
the doctor should be required to get the consent of a parent or guardian, or alternatively
the superintendent of the hospital or the regional director of the clinic.

Age of majority

Three youths of varying ages were asked to given short presentations at the national
meeting on whether they were content with the rights they possessed, and on their views
about whether the age of majority should be reduced from 21 years to 18 years.

If this change is made, 18-year-olds would be able to enter independently into contracts,
bring or defend a court case, independently consent to civil marriage, sell or mortgage
land, and independently use or manage money or property which they have inherited.

A 16-year-old, an 18-year-old and a 21-year-old spoke. Two of them were against lowering
the age of majority to 18 years since “people at that age are still teenagers and usually still
dependent on their parents” and “not mature enough to be responsible for their actions”.
The third asserted that the age of majority should be lowered to 18 years “since there is
already little difference between what 18-year-olds and 21-year-olds can do”.
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The United Nations Convention on the Rights of the Child and the African Charter on
the Rights and the Welfare of the Child both define a child as a person under the age
of 18 years, and most countries in the world have set the age of majority to reflect this.
Some exceptions include Namibia, Cameroon, Chad, Lesotho, Swaziland, Madagascar
and Egypt, which have set the age of majority at 21 - although some of these countries,
such as Lesotho, are already in the process of lowering the age of majority to 18.

Workshop participants debated the issue of whether Namibia should lower the age
of majority from 21 to 18 at some length, with mixed views being expressed. As a
background to the debate, one participant noted that many parents are disempowered
by socioeconomic conditions and the erosion of traditional ways, so they find it very
difficult to control children - even children of ages 9 to 12. Often, both parents have to
work and there is no time to control or guide children at an adequate level. Situations
such as this often force children to take on adult responsibilities, such as in cases where
older daughters raise younger children.

Some participants felt that the age of majority should be lowered to 18. Reasons given
included the need to facilitate independent access to employment, which might decrease
the number of street children since some children take to the streets because they
cannot get jobs. Other participants noted that most children between the ages of 18 and
20 are no longer in school.”? It was also noted that inheritance is a problem for some

°2 According to the 2001 census, there were 116 194 persons aged 18-20 in Namibia. National Planning
Commission (NPC), 2001 Namibia Population and Housing Census, Final report: Detailed tables, Windhoek:
NPC, 2003 at page 1. In 2007, there were 44 564 children in this age group at school, which is about 38% of
the census figure. Education Management Information System, Education Statistics 2007, Windhoek:
Ministry of Education, Table 25. Allowing for the differences in years between these two sources, it is
likely that almost two-thirds of Namibians in this age group are no longer attending school.
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children, who struggle to access money for their basic needs from the State Guardian’s
Fund. A social worker employed by the Motor Vehicle Accident Fund stated that accessing
money after a parent has died can be problematic for minors; she felt the Fund should
be able to emancipate children to enable them to access funds directly, as some children
can be disadvantaged by the current restrictions.

Other participants felt that the age of majority should remain at 21. They noted that some
children have not completed grade 12 by the age of 18 and are not independent from
their parents. It was also argued that very few children throughout the country are fully
economically or emotionally independent at 18 years old. Other areas of concern were
the impact of lowering the age of majority on maintenance®® and on children resident
in children’s homes, who might be required to leave at 18 rather than 21 if the age of
majority is lowered (unless the law makes special provision for this situation, as South
Africa has done).

Shortly after this workshop was
held, the YouthPaper supplement
of The Namibian newspaper
published an article about the
debate on age of majority. Some
of the comments given at the
workshop and then printed in
the newspaper are reported in
Chapter 3 of this report, on pages
66-68.

Franz Saharia, 21, Youth Leader,
Physically Active Youth

% The Maintenance Act 9 of 2003 already provides that maintenance orders will normally cease when the
child in question turns 18, but allows for such orders to be extended to age 21 in appropriate situations.




2.4 Adoption

Adoption is a controversial issue in
many countries. Debate has arisen
over the prevalence of irregular
adoptions, and whether attempts
to prevent abuse have led to unduly
cumbersome regulations that leave
children to languish in unhealthy
situations. Current Namibian law
on adoption is not based on the
internationally-accepted principle
of the best interests of the child and also fails to cater for intercountry adoption even as
a last resort. Namibia’s High Court ruled in the 2004 Detmold case that the section of the
Children’s Act 1960 stating that children born to Namibian parents can be adopted only by
Namibian citizens was unconstitutional discrimination, as well as being in conflict with the
constitutional right of every child to a family.”*

Dr Lea Mwambene — _Carina du Toit

The Child Care and Protection Bill would change the national law on adoption to ensure
consistency with international legal standards and best practices.

5 Detmold and Another v Minister of Health and Social Services and Others 2004 NR 174 (HC). Section
71(2)(f) of the Children’s Act allows adoption of children born to Namibian citizens only by Namibian
citizens resident in Namibia, with the possibility of Ministerial approval to waive this rule in only two
limited circumstances: (1) where the applicant is resident outside Namibia but is a Namibian citizen
OR a relative of the child or (2) where the applicant has the necessary qualifications for Namibian
citizenship AND has already made application for naturalisation.

The High Court ruled that this section is in conflict with Article 14(3) of the Namibian Constitution
because it would deprive the child in question of the opportunity to grow up in a family, in direct violation
of the right to found a family. Article 14(3) provides that “The family is the natural and fundamental
group unit of society and is entitled to protection by society and state”. The Court found that adoption
is a valuable way of affording children the benefits of family life which might not otherwise be available
to them, and that forbidding the adoption of children born to Namibian parents by non-Namibians
violates the Constitutional principle because it may be that adoption by foreigners will provide the
best family environment for a child born to a Namibian parent: “Their exclusion defeats the very
essence and social purpose of adoption which is to provide the stability, commitment, affection and
support important to a child’s development, which can be offered by suitably qualified persons.”

The High Court also ruled that the provision in question is in conflict with the principle of equality
before the law guaranteed in Article 10(1) of the Namibian Constitution for two reasons. First, it treats
children born to Namibian parents less favourably than children born to non-Namibian parents in
Namibia, since the latter group of children could still be adopted by foreigners. Secondly, a foreigner
who is not eligible for Namibian citizenship or does not wish to be a Namibian citizen could never adopt
a Namibian child, and so is treated less favourably than a Namibian citizen. The Court found that these
distinctions are not based on a rational connection to a legitimate purpose, as the differentiations in
question may have the effect of excluding children from adoption by persons who may provide them
the best hope of a secure and stable future and family life.
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“The family should suit the child, rather than the child should suit the

family.”
Carina du Toit, lawyer, South Africa

The debate about adoption started with an assessment of how the preliminary draft bill
differs from the current adoption process, noting that:

© it makes provision for adoption plans;

® it includes a “cooling-off period” of 60 days during which the biological parent can
withdraw consent;

® it requires consent from unmarried fathers (building on the right of consent given to
unmarried fathers by the 2006 Children’s Status Act®); and

® it appears to require a social worker report discussing the suitability of the adoption
at the time of the initial adoption application.

The proposed “cooling-off period” was a subject of extensive debate. The discussion
focused mainly on the duration of the cooling-off period. Some people argued for a long
cooling-off period (such as 60-90 days), while other people argued that it should be
shorter (such as 30 days). At this meeting, participants noted the following reasons for
and against a long cooling-off period:

Convention on the Rights of the Child
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% Children’s Status Act 6 of 2006, sections 13(7)(a), 13(8) and 13(9).




ARGUMENTS AGAINST

A LONG COOLING-OFF PERIOD

ARGUMENTS IN FAVOUR OF
A LONG COOLING-OFF PERIOD

Effective counselling to a birth mother
before and after the birth could ensure
that she understands the full meaning of
adoption, and help her to be sure of her
own mind on the adoption decision.

Social workers reported that biological
mothers who give up their babies at birth
often have a change of heart. Some mothers
do not realise when they give consent that
adoption is really final.

Birth mothers may change their minds after
the baby has bonded with the adoptive
parents. This can be very traumatic for the
adoptive parents.

Social workers need to assess where the
child to be adopted should stay during the
cooling-off period. It may be best for a baby
to go straight to the adoptive parents to
facilitate bonding and breast-feeding. In
some countries, such as the Netherlands,
the children stay with specially-trained
foster parents during the cooling-off period.
If the child is placed with the adoptive
parents before the consent is final, the
adoptive parents would need counselling
to prepare them for the risk that the birth
parent might change her mind. The social
worker should use discretion on whether
or not to place the baby with the adoptive
parents during the cooling-off period.

A cooling-off period could open the door to
abuses in situations where birth mothers
change their minds after taking some form
of benefit from the adoptive parents, such
as funds to give birth in a private hospital.

There is a need for rules on whether a birth
mother must re-pay legitimate expenses
covered by adoptive parents if she later
changes her mind (assuming that the change
of heart was in good faith).

The proposed cooling-off period protects
only the birth parents, and does not allow
the adoptive parents to change their minds.
In this sense, it is not reciprocal.

The waiting period can allow the social
worker to better assess which adoptive
parent will be best for a particular baby, after
it becomes evident (for example) that if the
baby cries a lot or is “easier” to handle.

weeks or 30 days.

Most participants at this workshop seemed to think that the proposed cooling-off period
should be shorter than the proposed 60 days, with several social workers suggesting 1-2

The current law gives permission for a child to consent to adoption from the age of ten
years, while the preliminary draft bill proposed consent from the age of 14 years. A
suggestion was made that the law should remove the reference to 14 years and base the
child’s ability to consent on “sufficient maturity” instead.
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Although there was not unanimous agreement, most participants (including all the social
workers present) recommended setting the minimum age for adoptive parents at age
25 or similar. Most participants also agreed that a minimum age standard is necessary,
rather than determining maturity completely on a case-by-case basis. However, it was
suggested that any minimum age requirement should make provision for exceptions in
appropriate cases, where the social worker is satisfied that the requisite maturity is present.

“Potential adoptive parents need to understand the consequences of
adoption such as potential discrimination in schools or by extended
family members, and attachment issues. The child may later in life resent
the adoption. Dealing with these issues requires a high level of maturity.”

Bep van Sloten, Consultant in Child and Youth Care, Netherlands

Participants also put forward the following recommendations on adoption:

©®

®

©®

®

®

The bill should provide a framework for permanent foster care as an alternative to
adoption.

The bill should be clear on the qualifications for designated social workers who can do
adoptions and other specialised tasks. This should include only government social
workers or approved agencies — not individual social workers in private practice. There
should also be fee structures and regulations for social workers.

Provisions for pre-adoption training and counselling should be included in the bill.
There is also a need to educate extended family members, and to give ongoing support
to adoptive parents, such as through support groups.

The requirement in the preliminary draft bill that consent for the adoption of a child of
a minor mother or father must be given by the minor parent’s own parent or guardian
is a bad one. This grandparent may not even know about the baby. The birth parents
should make the decision, even if they are minors.

Any child over the age of seven should have the right to be heard in court on adoption.
Courts must give a child a right to express his or her views on the matter, even if the
child is not sufficiently mature to give “consent”.

The bill should prevent a biological parent from blocking an adoption if that parent is
not willing to step in and take responsibility for the child.

Namibia should follow South Africa by giving explicit priority to adoption by extended
family members or foster parents, who should be considered as adoptive parents before
anyone else.

Although preserving an adopted child’s cultural identity is important, the paramount
consideration in adoption should be providing a good family environment.

There should be a preference for “open adoptions” which allow the child to maintain
contact with family roots and siblings.

A social worker should monitor the integration of a child into his her adoptive family
for a period of 12 months.
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©® There should be regulations -
(i) specifying what efforts must be made to locate persons whose whereabouts are
unknown, for purposes of obtaining consent to adoptions;
(ii) on what a social worker’s report should cover when investigating the background
of the prospective adoptive parents;
(iii) on payment for adoption services to individuals or organisations, to prevent conflict
of interests from arising;
(v) on the procedure for determining the age of a child to be adopted; and
(vi) on the requirements with which a child welfare organisation must comply for
accreditation to provide adoption services.
® Official adoption registers should include information on -
(i) the number of adoptions approved annually;
(ii) personal details of all adopted children, their biological parents and adoptive
parents; and
(iii) particulars of appeals against adoption orders.
® Some participants suggested that that same-sex partners should be allowed to
adopt children jointly, but the majority of participants felt that such a rule would be
inadvisable, or unacceptable in Namibia’s current political climate.

Intercountry adoptions

For intercountry adoptions, participants overwhelmingly recommended that Namibia
should ratify the Hague Convention on Intercountry Adoptions, which regulates intercountry
adoption as a last resort when no suitable in-country placement can be found for a particular
child. If Namibia takes this step, the new child law should then contain provisions on —

(i) international co-operation;

(i) the establishment of a central authority;

(iii) the functions of the central authority;

(iv) accreditation of social workers to provide intercountry adoption services; and
(v) procedures for entering into adoption working agreements with specific countries.

Some participants suggested a residency period of 6-8 weeks for non-Namibian parents
who wish to adopt Namibian children.

It was noted that adoption is not well-understood by the general
public, meaning that there is a need for public education on this
issue.

“One of the responsibilities in any adoption is to
educate the adoptive parents about how to raise
a non-biological child.”

- Dr Lucy Steinitz, intercountry adoptive parent
Dr Lucy Steinitz presenting
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A PARENT AND CHILD SHARE THEIR
EXPERIENCE OF INTERCOUNTRY ADOPTION

What follows is a summary of the presentation of Dr Lucy Steinitz (Dr Kiekebusch-Steinitz) on
her personal experience of intercountry adoption. Dr Steinitz, who now lives in Namibia,
adopted two children from Guatemala, Elsita and Sergio, while resident in the United States.

Dr Steinitz moved to Namibia from the United States 12 years ago together with her
husband and her two adopted children. Both children were adopted through intercountry
adoptions. In preparation for being adoptive parents, Dr Steinitz and her husband took a
course for prospective adoptive parents. They were the subjects of a home study in their
country of residence (the USA) to be assessed for their suitability as adoptive parents.
They also spent time in the country of their future adopted children (Guatemala). This
process was in compliance with the Hague Convention.

During the investigation process, the couple were subject to many inquiries, such as
a search of court and police records and interviews with friends and neighbours about
their characters. The home study looked at the family’s living space and checked to see
if they had enough money for basic necessities.

Their first adopted child, Elsita, was adopted from Guatemala at age six months in
1986. The family celebrates Elsita’s birthday and the day she was adopted. Dr Steinitz
explained how she told her daughter that she believes her biological parents think of her
on her birthday and that they are looking at the same moon and stars while thinking of her.
This is one way the family has applied the training they received on the importance of
acknowledging the birth mother to the child.

Their second adopted child, Sergio, was adopted from Guatemala two years later at
the age of seven months. She describes the siblings (who are not birth siblings) as being
“emotionally as tied as any two siblings could be”. She felt that adopting two children
from the same country would enable them to support each other, which proved to be
important for them.

Dr Steinitz shared the “challenges of taking a child that had experienced a great loss,”
referring to the loss of her children’s biological parents. In disciplining her children,
Dr Steinitz ensured she never suggested she would ever give her children up because
adopted children have a fundamental insecurity about being accepted.

Knowing her children “had a history before they were ours”, she incorporated parts
of her children’s heritage in the decoration of their bedrooms and through teaching them
about Guatemala through travel, history and language skills. A Spanish-speaking nanny
was employed so that she could speak Spanish with the children. When the children
were older, the family took a trip to Guatemala so that the children could connect with
their birth heritage. These are examples of how a child’s birth heritage can be respected
in a cross-cultural adoption. The multi-cultural heritage needs to be approached as a
richness and not as a loss.

Dr Steinitz noted that all children have issues regarding identity, but that these can
be intensified in the case of an adopted child.



Elsita, who is now a young adult, was invited to attend the workshop to give her perspective
as a child adopted through an intercountry adoption. She was unable to accept the invitation
to attend the meeting but sent the following letter to be read out to the group.

Hello Everybody,

This is Elsita Kiekebusch writing. As
my mother probably explained to you
already, I was adopted at the age of 6
months from Guatemala, a country

in Latin America. I lived in the United -
States until age 11 at which point 1 i
moved to Namibia with my family.

Ido not know the details of my
birth, but I do know that I ended up
living in an over-crowded orphanage
in Guatemala’s capital city before
being adopted and moving to the USA. As you can imagine, my life is certainly quite different
than what it might have been had I not been adopted. I think one of the most widely cited
positive aspects of adoption is the change in the level of opportunity that one experiences
when adopted from a disadvantaged background into a more privileged environment.
Material wealth comes to mind, but basic advantages such as education and health care
are clearly invaluable. My life in the USA (and also Namibia) has certainly been less danger-

filled in comparison to the then war-torn Guatemala. However, to me, one cannot overlook
the emotional benefits of being adopted into a caring and stable family environment.

One of the fears accompanying international adoption that I have come across
herein Namibia, is that an adopted person will lose their connection to their biological

family, their ancestors and their heritage. These are definitely real losses, and have given
me cause to more strongly consider my own identity. My younger brother (not biologically
related) is also adopted, and he is the one and only person 1 know who can share the same
unique story as my own. I know that we both sometimes speculate about our biological
relatives. We wonder what they are like, what they believe in and all the might-have-
beens. It seems obvious to me that the cutting off of these familial ties has more to do with
the extreme circumstances of my birth and subsequent abandonment than the adoption
itself. Adoption has allowed me to find a new and wonderful family and home.

It follows that in my “new” life I was also given the opportunity to reconnect with my
heritage. I have been given the great gift of parents that have always encouraged me to
explore my roots. I have traveled to and lived in several parts of Latin America (including
Guatemala) in my adult life. I have learned about the history and culture of Guatemala
and also to speak Spanish (the official language there.) Perhaps for some people who are
adopted, learning about their country of origin isn’t a priority, but this has always been
very important to me.

Adoption has probably been the single most defining event of my life. And I'm pretty
happy to report that it has worked out very well for me. For children who do not have a

family of their own, it can provide a great opportunity - a second chance at life.

Elsita (left) and Lucy

Sincerely, Elsita
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2.5 Children in need of or Lugy Steiies
o ° resentation on

protection and options P adoption

for alternative care

Child protection

Under both the Children’s Act of 1960 and

the preliminary draft bill, the suspicion that

a child is in need of care or protection is the

trigger for initiation of investigation while a

finding that a child is in fact in need of care

or protection is the justification for removal
of the child from the home environment
and placement in alternative care (or other
interventions).

Workshop participants suggested that a broader set of criteria should be identified to act
as triggers for a social worker investigation, and suggested the following:

a child living in a child-headed household

a child working in child labour

a victim of child trafficking

a child whose parent is imprisoned

a child with a drug or alcohol problem

a child experiencing “barriers to learning”

a foetus being affected by the pregnant mother’s conduct

a child begging or selling goods on the streets

a child below a set age who is found to be pregnant

child victims of crime against the person

children living in a violent environment, including children named in a protection

order issued under the Combating of Domestic Violence Act

children exposed to pornography or violence via the internet or other computer or

cell phone technology

® children who are being exposed to an environment of prostitution or immorality, but
(as in Kenya) with an exception for a parent who is engaged in sex work for a living but
is not exposing the child to it

©® children who have been kicked out of their homes because of their religious views,
because of a pregnancy, etc

©® any child involved in a case referred for investigation by the Children’s Ombudsperson
or the Child Welfare Advisory Council (both of which are new institutions proposed
in the draft bill)

© any child (or perhaps children below a certain age) found living on the streets.

© © © © © © © @ © © ©

©




The following suggestions were made in respect of the criteria for finding a child to be in
need of protection:

©® The criteria should be consistent with the Demographic and Health Survey definition
of a “vulnerable child”.>®

® The criteria should cover a child who is being indirectly affected by family violence, to
cover a situation where, for example, the father is beating the mother but not the child.

©® The preliminary draft bill covers a child who “is engaged in behaviour that is, or is
likely to be harmful and the parent or guardian or the person in whose care the child
is, is unable or unwilling to control that behaviour”. Participants suggested that this
reference to harmful behaviour should clearly include both behaviour that could be
harmful o the child in question, and behaviour which is or could be harmful to others.

® The list should include a child with a drug or alcohol problem who is not receiving
support or treatment. (The caveat is important as the goal would be to target children
who are not already receiving help.)

In a range of narrow circumstances a child can be removed from the home. This may occur
with or without a warrant before a child protection hearing, or as a result of a court order
made at the conclusion of a child protection hearing. It was recommended that the
procedures for emergency removals need to be examined carefully and compared with
the current procedures, to see if there are sufficient safeguards - especially for removal
without a warrant. It was noted that places of safety do not want to accept children from
emergency removals because they get “dumped” there for too long, and that there is a need
for safeguards to ensure that this does not happen.

Care Patterns of Children
South Sierra
Africa Leone
el N N O I

i I R N I I I
parents

Both parents
alive but living 1% 24% 19% 8.1% 20% 13% 24%
elsewhere

Doubleorphans | 35% | 35% | 44% [ 29% | | 06% | 2% |

Slide from UNICEF presentation

% The 2006-2007 DHS defined a vulnerable child as a child below age 18 who has a chronically ill
parent or who lives in a household where an adult has been chronically ill or has died in the 12 months
preceding the survey. “Chronically ill” is defined as an adult who cannot take part in basic household
chores for at least three of the last 12 months.

Chapter 6: NATIONAL WORKSHOPS 161




Foster care Bep van Sloten

Foster care in Namibia is mainly provided by extended
family members, which would be more properly referred
to as “kinship care”. Unfortunately, many families have
been disrupted by HIV/AIDS, violence or other factors,
and cannot provide care or are overly burdened by trying
to provide this care. There is only one formal foster care
project in Namibia. It is called Hope Ministries and
operates in Arandis and Rehoboth.

A grants system is currently in place, with grants going to foster parents who have court
approval. But much kinship care goes unregistered, meaning that many families receive
no government funds. The application procedure for being formally recognised as a
foster parent is complicated and time consuming, so many families caring for children
never become eligible to receive grants. It was noted at the workshop that the current
Namibian foster care grant (N$200 per month for the first child plus general household
expenses, and an additional N$100 for additional children) is equivalent to the means-
tested state maintenance grant available to a child’s parents, and is much lower than the
South African foster care grant (R680 per month per child®”).

A UNICEF-sponsored study on foster care was designed to assess Namibia’s current foster
care system in more detail. The study consisted of statistical analysis combined with focus
group discussions and key informant interviews in rural and urban areas in Omusati,
Omaheke, and Khomas, and consultations with regionally-based social workers.>® Bep
van Sloten, the consultant who carried out this study, gave a presentation on the research
findings at one of the national workshops.

According to this study, it is clear that there are a range of different roles for which
foster care could be utilised in Namibia: (1) short term foster care for emergencies or
for short absences of a caregiver; (2) longer-term foster care for stays of over 6 months;
(3) permanent foster care which could be established as an alternative to adoption;
and (4) respite foster care on weekends or holidays, which can be used to give regular
caregivers a break from their duties. The study recommended that kinship care needs to
be superimposed on the range of options presented above, allowing family members to
provide any of these forms of care.

5 As of April 2009. The amount increases each year. South African rand and Namibian dollars are
equivalent, meaning that the South African foster care grant is more than three times the amount of the
corresponding Namibian grant.

8 This study was conducted by international consultant Bep van Sloten, who attended the national
workshops. Another more general UNICEF-sponsored study of alternative care in Namibia was conducted
by international consultant Andrew Dunn. Information about these studies or a copy of the resulting
reports may be obtained from the Ministry or UNICEF.




In many other countries, specialised foster care organisations perform placement functions.
These organisations maintain trained foster care workers and kinship care workers. They
are responsible for recruitment, assessment, support, supervision and evaluation of foster
parents and children in foster care. The organisations are also responsible for contact with
the biological families and reunification services and support. In many countries, extended
family is the first but not always the preferred option, depending on the needs of the child.

After considering the models presented, the workshop agreed that Namibian law should
separate kinship care from “non-relative foster care”. Kinship care should be authorised
through less formal procedures, while a system of formalised, non-relative foster care
should be developed as an alternative to residential care where suitable kinship care is
not available. It was also recommended that kinship care should be the preferred option
where possible. This approach should reduce the high foster care caseloads currently
carried by social workers, which restricts their ability to do more preventative work and
engage in efforts to assist and reunite families.

It was also unanimously recommended that the system of
grants should be reviewed to ensure that cash transfers reach
the most vulnerable children. A related recommendation was
that any child who has been placed in foster care, and any
other child receiving a state grant, should be automatically
exempted from school fees - as the grant otherwise becomes
simply a transfer from one ministry’s budget to another’s.

Participants also recommended a recruitment campaign
for non-relative foster carers who could look after children
currently in residential care facilities, including recruitment
and training of specialised foster carers for special groups of
children. Cluster foster care systems like the Hope Ministries
model could be utilised more broadly. (“Cluster foster care”
is an alternative to a children’s home with a more family-
like environment, where a few foster families live together
with small groups of children.) The need for ongoing support
for foster parents was also emphasised, perhaps by means of
support groups for foster parents and foster children.
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“Families should be monitored so that the money
actually goes where it should. The grants are some
people’s only source of income, which paves the
way for abuse of the system.”

Comment by social worker Needs of children fostered -
photo from Bep van Sloten’s

study on foster care in Namibia
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Other forms of alternative care

A UNICEF representative briefed the workshop on institutional
care from a global perspective. Most children in institutional care
have one or two parents living (very few are double orphans),
and poverty is often the key reason why children end up in
residential child care facilities. There are concerns that children
in such facilities may have psychosocial and developmental
problems, and that they will not acquire the skills necessary to
establish a future family life. Children are at risk of violence and
abuse in institutions, especially if they are disabled. Standards
of safety, hygiene, nutrition and healthcare are often quite low. In the long-term, children
may have trouble adjusting to life outside institutions. While regulation of residential child care
facilities may help, alternative forms of care for children are preferable to institutional
facilities (which are also not financially feasible). Children should stay with their families
whenever possible, but where separation from the immediate family is unavoidable,
alternatives to institutional care should normally be the first option. When institutional
care must be used, minimum standards and good oversight are imperative.

Matthew Dalling, UNICEF

LIVING ARRANGEMENTS FOR CHILDREN UNDER AGE 15

2000 Namibia Demographic | 2006 Namibia Demographic

Health Survey Health Survey
Children living with both parents 267% 27%
Children living with mother only 33% 34%
Children living with father only 4% 5%
Children living with neither parent 33% 347%
e = 75

These statistics were summarised in the workshop presentation given by UNICEF. This table is based on one in
the final consultancy report on alternative care in Namibia: Andrew Dunn, Capacity to Manage Alternative Care:
Assessment Report for Namibia, Nairobi: UNICEF, 2008.

Workshop participants recommended that placement in institutions must be either
a last option or a positive choice because of a particular child’s needs. Although some
institutions do not want to take children with behaviour problems, residential child care
facilities should be catering for children who cannot be placed in foster care. There is also
a need to ensure that children placed in alternative care are monitored on an ongoing
basis to ensure that they are returned to their families or placed in kinship or foster care
if possible, rather than languishing in institutions. It was suggested that family meetings
could be used to help decide on an appropriate long-term plan for a particular child.

It was noted that there is also a need for facilities to serve the function of what were once
called “reform schools”. There is currently no institution in Namibia which caters for
children who need to be in secure care, such as children who have committed criminal
offences or have severe behavioural problems.
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Magistrate Denni Leppan

Bep van Sloten and Lea Mwambene

Dianne Hubbard and
Felicita Hikuam

2.6 Additional
recommendations

The draft Child Care and Protection Bill
does not deal with the treatment of young
offenders, as this is expected to be the subject
of a separate Child Justice Bill. However,
as the Child Justice Bill has not yet moved
forward, it was suggested that the draft
Child Care and Protection Bill could, as an
interim measure, require the separation of
juveniles and adults who are in custody.

It was also suggested that the forthcoming
law should provide for standards for shelters
for battered women and their children.

“First and foremost,
[ would like 7o express
my appreciafion for fhe

apportunity ( had 7o
attend the workshops
reqarding the Chiid Care

and Profection Bill.”

Estelle Laubuschagne, social worker
for the Church Benevolence Board

“The meefings last week
were very inferesting
and the resource persons
from South Africa and
Lesotho made good
contributions!”

Bep van Sloten, Consultant in
Child and Youth Care, The Netherlands
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3. Assessment

The national meetings were very successful. A number of international guests attended
the meetings despite the challenges in co-ordinating the schedules of people with heavy
workloads and international commitments. One difficulty encountered was identifying
an appropriate range of international participants who were available for the relevant
workshop dates. The team had hoped to involve social workers from other countries who
could exchange ideas with Namibian social workers, but this effort was unsuccessful;
this is an initiative which could be tried again during planning for implementation of the
forthcoming law.

The Namibian meetings were held over a period of five days. They could have been split up
and held over a few weeks. This would have introduced more flexibility into the schedule
for international guests. However it may have presented more of a challenge for local guests
who may be less able to attend a set of meetings spread over a longer time period. There
was also a fear that other issues might take precedence over the workshops if momentum
was lost between meetings spread out over several weeks.

The decision to address different themes on different days worked well, as participants
could attend all of the sessions, or only those which pertained to their specific expertise.
Almost every person who attended the workshop took an active part in discussions, and
made recommendations or suggestions on some of the topics.

The national and international guests who made presentations were well-prepared and
tailored their presentations to the Namibian situation, by focusing on contrasts and
comparisons between Namibia and other countries. This made the presentations well-
focused and useful in sparking discussion about appropriate models and options for Namibia.

The Technical Working Group maintained contact with all of the international guests
after the workshops. Despite only being asked to give input at the national meetings, some
guests were eager to continue their involvement and attended the technical meeting held
later in the year or provided subsequent written feedback. The continued contact is also
helpful from a broader perspective, as the Ministry now has the opportunity to involve
international experts with some background in the Namibian law and process in other
projects where relevant.

" have enjoyed interacting with your process and am
sure fhat we could work fogettter in future. | have
learned a (ot and have made valuable contacrs.”

Milly Pekeur, RAPCAN (Resources Aimed at the
Prevention of Child Abuse and Neglect), South Africa
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TECHNICAL
WORKSHOP

L Y31dVHD

1. Overview of technical
workshop

A three-day technical workshop was held from 17-19 August 2009 with
the aim of comparing and contrasting the preliminary draft of the
Namibian bill with the South African Children’s Act. This comparison
was important given the common legal background on child protection
in the two countries. Since many of the provisions in the Namibian draft
were similar or even identical to provisions in the South African law,
experts from South Africa were invited to attend this meeting to assist
with the analysis of the Namibian draft. The input of the South African
experts was considered to be particularly useful as South Africa’s early
experience with its new law has highlighted challenges that can be
avoided in Namibia.’® Some of the experts who attended were the same
as those who participated in the previous national meetings, while
some new international guests were also invited.

The South African guests were asked to facilitate the meeting. This
ensured that the meeting focused on the comparative issues and did
not digress significantly into other debates. As at the national meetings,
the input of the international guests was invaluable to the discussions.

% One of these challenges was the fact that the Act came into force in two parts, and
amendments to the Act were made before the entire Act was enforced. Forty-
three of the 315 sections in the South African Act commenced on 1 July 2007
and the remainder came into force only on 1 April 2010. It was recommended
that Namibia should strive for a smoother transition.

“l myself am a Lawyer from India currently residing in Oshikango. | would love
2 help the Ministry of Gender Equality and Child Welfare.”



The main topics discussed at the technical workshop were as follows:

© essential aspects of child protection;

© adoption, trafficking and children’s courts (including the role of social workers and
the resolution of issues outside the court room); and

©® prevention and early intervention services, parenting plans and alternative care.

This meeting was held towards the end of the period of public consultations, so discussions
began to move away from broad issues towards the formulation of specific legislative
provisions. Input from Namibia’s legal drafters was crucial at this forum.

PRESENTERS AND EXPERT GUESTS AT THE
TECHNICAL WORKSHOP

© Professor Julia Sloth-Nielsen (Dean of the Law Faculty, University of the Western
Cape, South Africa)

© Dr Jacqueline Gallinetti (University of the Western Cape, South Africa)

© Ms Carina du Toit (Centre for Child Law, South Africa)

© Ms Patmavathi Moodley (Director: Legal Administration, Department of Justice
and Constitutional Development, Ministry of Justice, South Africa)

© Adv Hennie Potgieter (Private Legal Consultant, South Africa).

As at the national workshops held in June, most of the Namibian participants at the
technical workshop were professionals who would be directly involved or affected in some
way with the implementation of the new law, including the Ombudsman, several High Court
judges, the Chief of Lower Courts, a long-serving Commissioner of Child Welfare, social
workers, legal practitioners and representatives of non-governmental organisations.®°

A total of 43 people attended this comparative meeting. This represents 3% of the
people who attended workshops on the revision of the Child Care and Protection Bill.

3% Participants at the technical

workshop represent 37% of

the people who attended
consultative meetings.

60 A list of participants is included in an appendix to this report, which is available on request from the
Ministry or the Legal Assistance Centre.




Other high-level support included
the presence of the UNICEF Special
Representative and a closing address
by the Hon Justice Peter Shivute, Chief
Justice of Namibia. The involvement of
prominent officials helped to continue
to engage the media in reporting on
the consultative process and was a
motivating factor for stakeholders
and the general public to continue to
participate.

k|

E
!
Hon Justice Peter Shivute and
Helena Andjamba, Ministry of
Gender Equality and Child Welfarg. ™

“....a nation which fails to nurture, protect, educate and advance the
rights and interests of its children today will be all the poorer for it when
they are adults tomorrow. We cannot make a better investment for the
future of this nation than the one we make in our children.”

Hon Justice Peter Shivute, Chief Justice of Namibia,
Address at the Closing Session of the Technical Workshop on the

Child Care and Protection Bill, 19 August 2009
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The press release on the workshop. The third and fourth pages contained biographies of the international guests.
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2 . I n p ut a n d Professor Julia Sloth-(l:;(;l::er;
feedback

Because much of the discussion which
took place at this workshop was of a
technical legal nature, not all aspects of
the discussion will be of general interest.
Therefore, this report will focus on the more
general topics, rather than on technical
matters which were incorporated into the
re-drafting process.

Professor Sloth-Nielsen gave an overview of some of the challenges stakeholders have
experienced with the new South African Children’s Act. One of these challenges
has been public acceptance of some of the new rules contained in the bill. For example,
the public is concerned about the age at which children can now access contraceptives
without parental knowledge or assistance. Also, the sections dealing with the rights of
unmarried fathers (which were only partially operative at the time of this meeting) have
proved to be very onerous for roleplayers such as the Office of the Family Advocate.

Professor Sloth-Nielsen recommended that to facilitate the implementation process
of the Namibian Child Care and Protection Act, the Ministry should consider how the
public will be educated about the Act and should plan carefully for the budgetary and
resource needs that stakeholders will experience.

Professor Sloth-Nielsen also stressed the importance of planning the drafting process for
the regulations. The South African regulations are very lengthy and include numerous
forms which are intended to ease the application of the law and standardise the information
required. Sufficient time to draft such extensive regulations is essential.

A major difference between the South African Children’s Act and Namibia’s Child Care and
Protection Bill is the fact that the South African law contains a chapter on “the parent/child
relationship”. This chapter centres around the concept of parental responsibility rather
than parental authority. The transition from parental authority to parental responsibility
is an international trend in child legislation that Namibia should consider.

It would be difficult to make a complete switchover from the notions of “custody”,
“guardianship” and “access” to the concept of parental responsibility in the Child Care
and Protection Bill as these traditional concepts are operative in a number of other legal
contexts, such as divorce law and the Children’s Status Act 2006. However, in light of
the importance of the parental responsibility principle, the participants agreed that the
concept should be introduced in Namibia.




Participants on the first day of the-t@tﬁﬁ.féa workshop
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Professor Julia Sloth-Nielsen presenting

For this and other reasons, participants agreed that the Children’s Status Act should
be repealed and replaced with parallel provisions in the Child Care and Protection Act.
This amalgamation would ensure that core concepts - such as the best interests of
the child, the principle and procedures for child participation, the guidelines for legal
representation for children and provisions for mediation and other lay forums - would
operate consistently. A further reason to incorporate the provisions from the Children’s
Status Act is that parenting plans, which are provided for in the Child Care and Protection
Bill, would hang rather uncomfortably without the context contained in the Children’s
Status Act. Since the provisions in the Children’s Status Act were already extensively
debated in Parliament, the melding of the two laws would not seek to change any of the
basic principles in the Children’s Status Act but would simply harmonise them with the
overarching Child Care and Protection Bill.

Looking at the definitions in the draft bill, Professor Sloth-Nielsen noted that the South
African list is more comprehensive in many respects. For example, some definitions
in the preliminary draft bill were incomplete, such as those for “intercountry adoption”
and “educational and vocational training centres”.

Professor Sloth-Nielsen also suggested that the preliminary draft bill was not really
an “Africanised” law. For example, the approach to foster care in the preliminary draft
did not include the “African” concept of kinship care. Many participants at the regional
consultations had supported the inclusion of kinship care in the bill, and this viewpoint
was supported by the participants at the technical workshop.

Professor Sloth-Nielsen stated that the guiding principles of child legislation should
include the domestication of the United Nations Convention on the Rights of the Child
and the African Charter on the Rights and Welfare of the Child. She agreed with the
recommendation made by the Legal Assistance Centre that a much more substantive list
of principles should be developed. For example, both the UN Convention and the African
Charter require the prohibition of harmful social, cultural and religious practices; this
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is addressed in the South African Children’s Act® but not in the preliminary Namibian
draft. Another area which was inadequately addressed in the Namibian draft was child
placement, including the principle of subsidiarity (the preference for placement of a child
within a country, with intercountry adoption being a last resort) which is emphasised in
the African Charter.

Other topics addressed in the South African law but omitted from the preliminary
Namibian draft include the right of access to court and methods for the enforcement
of rights. Professor Sloth-Nielsen explained that although the guiding principles in
the South African Act can be described as a “quite a motley assortment”, they could
nevertheless serve as a useful reference point for developing a more comprehensive
Namibian children’s law.

Patmavathi Moodley gave a presentation Patmavathi Moodley
on the role and function of the children’s presenting
court. She noted that the Namibian draft
has similar provisions as its South African
counterpart on this topic. However the
Namibian draft appears to contain some
misplaced provisions. For example, the
definitions and powers of probation
officers appear to be out of place in this
draft, which does not otherwise deal with
young offenders. However, although the
placement of these provisions is not
ideal, participants agreed that in light of
the political decision to create a separate
law on juvenile justice, the provisions
relating to probation officers should
remain in the Child Care and Protection
Bill until they can be addressed in future
by the forthcoming Child Justice Bill.

Approaches to the reporting of child abuse was another topic considered at this workshop.
The South African law requires compulsory reporting by professionals working with
children and voluntary reporting by members of the public. Compulsory reporting for
community members who do not fall within the designated category was discarded as
an option in the South African legislation due to fears that this would overload the child
protection system and compromise the provision of assistance that children in need
should receive. Moreover, in the United States it has been shown that a high proportion
of abuse cases reported by the general public are ultimately “unfounded”, wasting scarce

61 South African Children’s Act 38 of 2005, section 12.




social work resources in follow-up. Finally, in the African context where a high number
of children are potentially neglected as a result of dire poverty, through no fault of the
parent or caregiver, care has to be taken to focus on deliberate neglect (where the parents
or caretakers are able to provide for the child but fail to do so). Overall, the participants at
this workshop recommended that mandatory reporting should be limited to professionals
working with children.

The workshop participants spent some time discussing technical aspects of child
protection proceedings in the Namibian draft, and how best to incorporate prevention
and early intervention services. Participants noted that the South African provisions on
prevention and early intervention were based on the work of the South African Inter-
Ministerial Committee on Young People at Risk, and that international guidance on
preventative measures can be obtained from various treaties and policy documents.
Referring again to the importance of the regulations, Professor Sloth-Nieslen informed
the participants that the South African regulations provide for a risk assessment
framework to assist social workers in recommending what form of intervention may be
necessary. A similar guideline could be included in the Namibian regulations.

The discussion then turned to the procedures for emergency removal of a child from
the home. The preliminary Namibian draft required a Commissioner of Child Welfare
to find the removal “necessary for safety and welfare of child”. Professor Sloth-Nielesen
argued that this is quite a low threshold for such a drastic intervention, and that the
draft’s authorisation to police, a social worker or any other person to effect a removal
was possibly too wide. She recommended that Namibia should consider increasing the
threshold for intervention to a “substantial risk of serious harm” and allow only police or
a social worker to take this step. Participants also discussed mechanisms for encouraging
the use of court warrants for such removals except in cases of imminent danger to the
child in question, noting that the South African Children’s Act provides for sanctions for
the misuse of powers of removal by the police or social workers.

On the question of a National Child Protection Register as provided for in the South
African Children’s Act, the participants considered whether a centralised resister of such
information would be a suitable mechanism for Namibia. This topic was a source of
much discussion and debate. The preliminary Namibian draft proposed that the Ministry
maintain a register of perpetrators of child abuse, with the goal of ensuring that such
persons do not work with children in the future. Some countries use a different form of
“child protection register” or “child abuse register” which focuses on recording reports
of suspected abuse to facilitate the monitoring of children at risk and the compilation
of statistical data about child abuse. Some countries, such as South Africa, utilise both
types of registers. After extensive discussion, most participants recommended that a
centralised register of this type would not be the best option for Namibia given the high
costs required to set up and maintain such a register. It was suggested that requiring
police clearance certificates for persons seeking to work directly with children would be
a more viable alternative.
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Carina Du Toit discussed the draft provisions Carina du Toit presenting
on adoption. She informed the participants
of South African constitutional cases
addressing an unmarried father’s right to
consent to his child’s adoption and the
prohibition on joint adoption by same-sex
life partners. It was noted that the Namibian
draft bill would require the consent of both
parents, with certain general exceptions,
but was silent on joint adoption by same-
sex couples.

Ms du Toit also highlighted the following innovations in the South African Act:

©® a person may not be disqualified from adopting by virtue of financial status;

©® a person who adopts a child may apply for means-tested social assistance;

© a biological father who is not a guardian, and a foster parent, both have the right to be
considered as adoptive parents when a child becomes available for adoption but if
they have not applied for adoption of the child within 30 days of receiving the notice
of the child’s availability for adoption, they are considered to have elected not to adopt
the child;

©® family members who have given notice that they are interested in adopting a child
have the right to be considered as potential adoptive parents when the child becomes
available for adoption;

©® a person who is not suitable to work with children may not adopt a child.

Some, but not all, of these issues were reflected in the preliminary Namibian draft.

The issue of intercountry adoption drew heated responses from the audience. Although
most participants agreed that there is some potential role for intercountry adoption in
Namibia, there was disagreement about the extent to which it is needed, approaches to
the “last resort” principle and the role of various authorities and stakeholders including
the Ministry and the courts. The South African experts strongly recommended that
Namibia should consider ratifying the Hague Conventions on intercountry adoption
and international child abduction, and recommended that Namibia seek international
technical assistance in the furtherance of this goal.

The need for technical assistance was highlighted by the fact that the preliminary draft
bill failed to identify a Central Authority for intercountry adoptions, as required by
the Hague Convention. It also neglected to specify who may facilitate an intercountry
adoption. A decision on this point is crucial to allow for the regulation of social work
practice and fees in this area. Similar questions arose as to what Namibian authorities
should be permitted to conclude working agreements on adoption with foreign agencies
or governments. Another anomaly was noted in connection with the adoption order




itself; the draft bill stated that an intercountry adoption order may be made by the
Children’s Court if the Minister has agreed to the adoption, but failed to clarify who
makes the final decision: the Minister or the magistrate? It was generally agreed that
the draft provisions on adoption, and intercountry adoption in particular, needed further
attention to address issues such as these.

The final area of discussion was other protective measures for children. The participants
at this meeting were in unanimous agreement about the need to provide protective
measures for child victims of trafficking in the Namibian legislation. A similar consensus
was expressed at the national workshops in June. Participants were less convinced of
the need for extensive measures to protect children in large public gatherings, such
as through a system of local authority licensing, given that Namibia is a small country
with few mass events targetting children. The proposal to include a focal point for children
within the Office of the Ombudsman, as opposed to creating a completely new structure,
was widely supported.

Due to the time spent discussing draft provision in the bill, only a short time was available
to discuss strategies for implementation. A chapter on implementation had been included
in the South African Bill but was removed prior to tabling in Parliament. But the South
African experts recommended that Namibia should consider the inclusion of monitoring
and oversight mechanisms that are in keeping with local conditions.

The Ministry discussed its implementation plans with the participants, acknowledging
the need for training of social workers and careful drafting of regulations to accompany
the new law.

The importance of the new law was emphasised by the closing speaker, Chief Justice
Peter Shivute, who referred to the urgent need to overhaul the apartheid-era legislation
governing child protection in Namibia, already more than 30 years in operation and long
overdue for replacement. He expressed strong support for the consultative process, and
for protective legislation which would serve the current needs of Namibian children.

Helena Andjamba “ - Hon Justice Shivute
(MGECW) presenting closing presentatio|
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3. Additional topics which should be
included in the bill

Participants at this meeting were asked to identify topics that were missing from the
preliminary draft bill. Because there was no time remaining to discuss this topic as a
group, a paper listing possible additional topics was circulated; each participant could
identify topics of concern from this list and then return it to the workshop facilitators.

The table below summarises the responses given, by indicating the number of “votes” for
each topic suggested by the workshop organisers. The topics identified for inclusion by
the highest numbers of participants were sexual exploitation, child trafficking, exemption
from school fees and measures to address baby-dumping and infanticide.

TOPICS IDENTIFIED BY THE PARTICIPANTS THAT ARE MISSING FROM THE BILL

Sexual exploitation
(@) child pornography
e criminal provisions for producers/consumers
e assistance for child victims
(b) child prostitution
e criminal provisions for clients /pimps
e assistance for child victims
e grooming or other specific sexual offences

Child trafficking
(@) criminal provisions for child traffickers
(b) assistance for child victims

School fee exemptions (at least for children receiving grants)
Baby-dumping / infanticide

(@) safe haven provisions

International child abduction (Hague Convention)

Health fee exemptions for children receiving grants

Grants

Amendments to Children’s Status Act to address gaps and/or transform custody and
access into parental rights and responsibilities

Children infected with or affected by HIV

Child & youth centres (or similar) for children with behavioural problems
Stronger provisions on children & alcohol
Enabling provisions for other Hague Conventions
Harmful social and cultural practices

Child responsibilities

Namibian children outside national borders
Children in prison with parents

Children with disabilities

Refuge and immigrant children

Interim provisions on child justice

Child labour at home
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“The Ministry has taken a significant step closer to bring draft legislation
to Parliament which conforms to our duties and obligations under the
Constitution and International Law, most significantly, the human rights
standards articulated in the Convention on the Rights of the Child...

... Itis apparent to me that the complexity and sheer scale of the task at
hand require broad consultations and extensive resources. | therefore
wish to commend the Ministry for the onerous task they have taken upon
themselves and to encourage it in this important endeavour. Moreover,
in meeting this challenge by launching a multi-faceted consultative
process, deliberating with stakeholders, inviting public participation,
seeking technical and legal support from the Legal Assistance Centre
and other practitioners and academics, conducting a comparative study
of similar legislation elsewhere in the region, | daresay that the Ministry
and its partner organisations have set high standards in consultative
and transparent legislation which will hopefully be emulated in future.”

Hon Justice Peter Shivute, Chief Justice of Namibia,
Address at the Closing Session of the Technical Workshop on the
Child Care and Protection Bill, 19 August 2009
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4. Assessment

The technical workshop was extremely successful. In light of the more technical level
of debate, persons with extensive experience in child law were targeted as guests. The
participation of both state and private social workers allowed for a useful variety of
perspectives on the role of social workers in respect of various areas covered by the
proposed bill.

Because many of the international guests had also attended one of the previous national
workshops, some discussions covered the same ground as those previous workshops,
albeit in more technical detail. The technical workshop would have been more fruitful
if we could have secured the attendance of more South African and Namibian legal
practitioners and child protection service providers. In particular, it would have been
useful to have heard about the experience of South African social workers in the
implementation of South Africa’s new children’s law, but the Ministry and its team
were unfortunately unable to secure the attendance of any of these very busy services
providers from South Africa. This points to the need for forward planning over a longer
time frame for international meetings of this nature.

The presentations about the challenges in the development of the South African
Children’s Act were particularly informative. It was useful for the Namibian participants
to gain insight into the political compromises behind some of the provisions in the
South African law, in order to better assess the suitability of some of these provisions as
models for Namibian legislation. The South African experience also highlighted the need
to prepare for the process of drafting the substantial regulations which will be needed
to accompany the final law, and to make early plans for thorough training of service
providers.

While it may not always be relevant to host a technical comparative workshop in other
cases of law reform, it is an option that should be considered. It is very useful to hear first-
hand about the challenges and successes of other countries which have faced similar
problems and challenges, and particularly from countries with similar socio-economic
profiles. Where funding is an issue, a smaller and shorter working group meeting could
be substituted for a public workshop.

“As a result of The many sugqestions received
during The consulfation process, fhe draft oil
is underqoing a radical fransformation.”

Felicity !Owoses-/Goagoses, Ministry of Justice



OTHER
CONSULTATIONS
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1. Overview of additional
consultations

A number of other workshops and meetings were conducted during the
consultation process, in addition to the events initially planned. Many of
these took place because of interest expressed by organisations which
work with children. Other additional opportunities for consultation
came to light as a result of discussions with key stakeholders and
community members.

The additional consultations were as follows:

® Second National Youth AIDS Conference, National Youth Council -
Walvis Bay, April 2009

©® community workshop to pre-test radio scripts on the draft bill -
Oshana Region, May 2009

©® Yelula/U-Khai Annual Conference - North, Oshakati, August 2009

©® Yelula/U-Khai Annual Conference - South, Liideritz, September
2009

©® Magistrate’s Annual Conference - Swakopmund, September 2009

©® workshop with representative from the Hague Convention -
Windhoek, October 2010

©® Orphans and Vulnerable Children Permanent Task Force (OVC-PTF)
- Windhoek, October 2010

® Women’s Action for Development National Conference - Windhoek,

October 2010

“Family mediation should only take place with an order from court and the

mediator should report back to court and the social worker is the right person
to mediate.” — SMS



A total of 651 people were consulted, or received information, at these additional
meetings.®* This represents 47% of the people who attended workshops about the
revision of the Child Care and Protection Bill.
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People at “other
consultations” represent 47%
of the people who attended

consultative meetings.

47%

2. Feedback from additional
consultations

Second National Youth AIDS Conference

The Legal Assistance Centre gave a presentation on the age of consent for medical testing
at the second National Youth AIDS Conference held in Walvis Bay from 28 April-1 May
2009. The theme of the conference was “Let’s make a move towards zero tolerance for
HIV”. The aim of the conference was to get the youth of the country, under the auspices
of the National Youth Council of Namibia, to come together and share ideas on how to
move forward in combating HIV/AIDS.

All the regions in Namibia were represented at the conference through the attendance
of regional representatives of key ministries and members of various non-governmental
and community-based organisations. Also in attendance were representatives from the
Angolan, Swazi and Zimbabwean National Youth Councils. The design of the conference
did not allow feedback to be collected at the meeting, but the input provided was designed
to enable and encourage participants to provide input on the revision of the draft bill
at a later stage. About 30 people attended the presentation on the draft Child Care and
Protection Bill, which was one of several simultaneous presentations at the conference.

2 This total includes the participants from the media workshop reported in Chapter 3. It also includes
the adult facilitators trained for the children’s consultations and the adults who attended the LifeLine/
ChildLine national conference discussed in Chapter 4. (The total number of children consulted in
those meetings is reported in Chapter 4, but the adults who were present at those meetings were not
included in the totals for child participation.)

“I think that children must just be allowed 2 be tested [for HIV] at any age just 4 them 2 kip on taking care of
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Community workshop to

pre-test radio scripts
Revision of the

Child Care and Protection Bill

On 19 May 2009, 14 people from the Oshana region

attended a community workshop on media and the
Child Care and Protection Bill facilitated by the Legal
Assistance Centre. The workshop was designed
to inform the community about the consultation
process, to generate feedback on various topics in
the bill and to test the effectiveness of radio scripts
that were being used in the media campaign. Topics e
of discussion included the definition of a child; age *

of consent to access contraceptives and have an 2
HIV test; foster care; child trafficking and corporal
punishment.
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There was general consensus from the participants that age of majority should remain
at 21, because they felt that people under the age of 18 are not mature enough for adult
responsibilities. Participants were also in agreement that children should be able to
access contraceptives from age 14, because some children are sexually active from ages
as young as nine. Consensus was not reached on the other issues discussed.

Yelula/U-Khai conferences

Yelula/U-Khai is a Namibian non-governmental organisation that works with
communities, individuals and marginalised groups in rural Namibia to strengthen their
resources and support their vision in responding to the HIV and AIDS pandemic. % In
2009 the organisation hosted two regional conferences around the theme of orphans and
vulnerable children and HIV/AIDS, under the title “Children Count! Ensuring children’s
access to services treatment and support.” The overall objective of the two conferences
was to work with organisations and community members to ensure that vulnerable
children, including children living with HIV and AIDS, have better access to services,
treatment and support.

The northern conference, held in Oshakati from 18-20 August 2009, involved approximately
150 participants from the four north-central regions (Ohangwena, Oshikoto, Omusati
and Oshana), including care-givers, teachers, representatives of relevant ministries and
organisations, and individual community members working with children. The southern
conference, held in Liideritz from 16-18 September 2009, involved a similar number of
participants from the central and southern regions (Khomas, Karas and Hardap).

8 For more information see the Yelula/U-Khai website: http://www.yelula.com.

Chapter 8: OTHER CONSULTATIONs 181




The Technical Working Group was invited
to give presentations about the consultation
process and to lead small group discussions
about specific topics at each of the two
conferences. Four small group discussions
were conducted at each conference, with
approximately 35-40 participants in each
group. Each group discussed different topics:
(1) age of consent to medical interventions;
(2) child-headed households; (3) children in
need of protection; and (4) foster care.

Group discussion
with Yelula/U=Kh

-

One group at each conference discussed the age of consent to medical interventions.
There were mixed views amongst these participants on the appropriate age of consent
for medical treatment. The majority of group participants favoured 18 as the age of consent
for HIV-testing, although some recommended a lower age. (A single person wanted to
raise the age to 20.) These groups also discussed the appropriate age of majority as an
associated issue, and almost all of the group participants favoured retaining 21 as the
relevant age.

A second group at each conference discussed the definition of child-headed households
and the provisions that should be included in the bill for the management of these
households. There was no consensus on the age at which a child can head a child-
headed household. Some participants thought that the child heading the household
should be 18 or even 21, although the majority said that there should be no set age due to
differing maturities. Similar answers were given at the Yelula/U-Khai North and South
conferences, although participants at the southern conference argued more strongly
for allowing children to head households from age 15-16. Most participants agreed
that a supervising adult should receive grants on behalf of such households, but some
suggested that the money should be transferred to the child’s bank account. To avoid
possible problems with the adult overseeing the household, it was suggested that there
should also be a paid regional representative supervising child-headed households in the
region. Alternatively there could be two supervising adults per child-headed household
as a safeguard. Participants also pointed to the need for a succession plan in case the
child heading the household should die. As it is possible for a minor to marry in some
situations, participants suggested that there might also be a need to consider what should
happen to the household and the grant if the child heading the household were to marry.

A third group at each conference discussed children in need of protection. There was
consensus that there should be a mandatory reporting requirement for people working
with children. Some participants strongly felt that all adults ought to be required to
report a possible case of child abuse or neglect because children are a vulnerable social
group, but this view was not unanimous. These groups also debated the topic of corporal
punishment, which was considered generally acceptable.

“Am strongly supporting that 14 year-olds should be allowed to use contraceptives in order to avoid unwanted
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A fourth group at each conference discussed foster care. Rather than recommending
changes to the framework for foster care, these groups emphasised improved service
provision. They recommended that a maximum of three-six children should be fostered
in a single family. Similar comments on this topic were given at both Yelula/U-Khai
North and South conferences.

Magistrate’s Annual Conference

Discussions of the preliminary draft bill and related issues were allocated 1.5 days at the
week-long Magistrate’s Annual Conference hosted by the Magistrate’s Commission in
Swakopmund from 7-9 September 2009.

The assembly of all of the country’s magistrates under Magistrate Daniel Thulare
one roof for the purposes of judicial training represented
a unique opportunity to address the entire lower court
judiciary. This was no small feat in a country as vast
as Namibia, where some magistrates had to travel for two
days to attend the training, and where ad hoc replacement
personnel had to be recruited to staff the courts for
the duration of the training because the vast majority of
magistrates are alone on the bench and their absence
meant de facto closure of the courts of the country for
the week.

There were a total of about 65 people in attendance,
including the bulk of the nation’s magistrates, two
High Court judges (one of whom is the Head of the
Magistrate’s Commission), the Chief of Lower Courts,
and senior personnel from the Legal Aid Board and the
Office of the Attorney-General. Presentations on the
draft bill and related topics were given by Professor
Julia Sloth-Nielsen, University of the Western Cape, ProfJulia Sloth-Nielsen
South Africa; Magistrate Daniel Thulare, Senior
Magistrate South Africa; and Dianne Hubbard of the
Legal Assistance Centre.

Most of the magistrates present reported that they had
not previously received any specific training on the
topic of child rights and child protection. The starting
point of the discussion was the history, background
and significance of the United Nations Convention on
the Rights of the Child, along with the jurisprudential

underpinnings which guide its interpretation. Dianne H{SE.
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Significant periods were spent discussing:

© the best interests of the child and the application of this principle in international and
domestic law;

® child participation, including its application in lower court proceedings related to
adoption, foster care, and child protection;

® preservation of identity in the context of adoption and how to protect this right in the
context of safe havens for new-born babies;

©® separation of children from parents, including the concept of institutionalisation as a
matter of last resort; and

© violence against children, including corporal punishment in homes and schools

® intercountry adoption.

The discussion concentrated mainly on the chapters of the preliminary draft bill dealing
with the role of children’s courts and Commissioners of Child Welfare (since all magistrates
will be Commissioners of Child Welfare under the new dispensation). Particular attention
was given to proposals to expand the functions and powers of the children’s court to child
protection procedures and to mechanisms for making children’s courts more activist and
rights-oriented. There was general agreement with the approach to these issues taken
in the preliminary draft bill. The assembled magistrates were happy with the expanded
powers which they would have under the new law and found the proposed list of orders
appropriate as child protection measures. All of the participants agreed with the need for
specialisation and advanced training for the presiding officers of children’s courts.

In considering the role of lay forums, the group was concerned about possible confusion
between the formal jurisdiction of community courts (which overlap with traditional
authorities but do not include all traditional authorities), and the mediating role which
might be played by traditional authorities. There was some ambivalence about the
involvement of traditional authorities in formal mediation under the proposed statute,
although the mediating role of traditional leaders under customary law was recognised
and appreciated. Some participants suggested that lay forums should perhaps remain
completely outside the province of professional mediators so as to remain accessible.
There was also strong support for making provision for family group meetings as
forums for the possible resolution of conflicts in advance of court cases. Some magistrates
expressed concern about the provision allowing information from mediations and other
law forums to be communicated to the court; it was suggested that this should be limited
to information about the outcome of the proceedings, so that participants would be able
to speak freely without fears of prejudicing their rights in a subsequent court case.

The assembled magistrates generally agreed that there was a need to re-conceptualise
foster care. They broadly approved the idea of introducing the concept of “kinship care”
as a separate channel from formal foster care, to provide for a more nuanced and African
form of foster care. The magistrates strongly supported a change in the legal framework
which would free the courts from the time-consuming practice of approving foster care

“Does... the act allows minors to enter into a civil marriages as long as parent or guardian consented to such
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by family members purely for the purposes of making it possible for them to access
grants for such children. They felt that overhauling this system would free resources for
more targeted child protection work.

There was a unanimous recommendation that Namibia should adopt the Hague Convention
on Intercountry Adoption, as the best method for regulating such adoptions and preventing
abuses.

One session was devoted to a discussion of the relationship between the Children’s Status
Act 2006 and the draft Child Care and Protection Bill. During the 1990s, when the need
to replace the Children’s Act of 1960 first became evident, government made a decision
to divide the new legislation into two statutes: a Children’s Status Act and a Child Care
and Protection Act. The idea was that the Children’s Status Act would cover two main
topics which were not addressed by the Children’s Act 1960: (1) the status of a child born
to parents who are not married; and (2) the status of a child whose parents or guardian
had died; the Child Care and Protection Act would cover the remaining issues relating to
child protection and replace the 1960 Children’s Act.

The Children’s Status Act was passed in 2006, after extensive debate both inside and outside
Parliament, and came into force in 2008. However some technical and procedural aspects
of the Children’s Status Act have proved to be problematic in practice, and questions arose
about how best to harmonise this Act with the forthcoming Child Care and Protection
Act since both would cover children’s court procedures and factors for assessing the best
interests of the child. These issues were discussed at length at the magistrates’ conference.

The magistrates present were asked to give an estimate of their experience with the
Children’s Status Act since it came into force on 3 November 2008. It appears that there
have been at least 124 cases heard under this law since its inception, mostly in respect
of children born outside marriage, with very few cases dealing with guardianship for
children after the death of a parent or guardian.

The magistrates overwhelmingly recommended that the ideal would be to repeal the
Children’s Status Act and re-enact it as part of the Child Care and Protection Act for greater
harmonisation. They also agreed that this opportunity should be used to correct some
technical problems in the Children’s Status Act. Otherwise, there might be conflicting
standards on matters such as child participation and legal representation in children’s
courts, which could cause confusion. In addition, magistrates made the following key
recommendations about needed improvements to the Children’s Status Act:

® It would be useful to move away from parent-centred concepts of custody, guardianship
and access towards “parental rights and responsibilities” which are more child-
centred and give more emphasis to the responsibilities which go along with rights.
The existing legal concepts are difficult for the public to understand and do not sit
well alongside customary law concepts.
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©® The procedure for interim custody should be eliminated to avoid abuse. As currently
conceptualised, this procedure could inspire a tug of war over physical custody of a
child since the Act allows only a parent with physical custody to request an interim
custody order. Participants also cited instances where a father applies for interim
custody and then requests a maintenance order against the mother - all from a desire
for revenge instead of a concern for the child’s wellbeing. Participants also felt that the
differences in procedure between interim custody applications and normal custody
applications had no rational basis.

©® Magistrates strongly suggested that social worker reports should be mandatory in
proceedings which consider access, custody or guardianship, as the court will otherwise
lack the necessary information to make a decision on what is in the best interests of the
child. The court should consider the social worker’s report before making a decision
even if there is no opposition to the application.

©® Legal representation for children should be ordered by the court if necessary, rather
than being based on an administrative decision of the Legal Aid Board. If the court feels
that substantial injustice may result without such representation, then its decision
should be final and not dependent on any further administrative decision, as an aspect
of judicial independence.

©® The procedure for granting guardianship over a child after the death of a parent or
guardian is strongly in need of amendment and clarification. For example, if someone
who is applying for guardianship states that the deceased parent or guardian left no
will, this person should be required to provide a certification from the Master of the
High Court that no valid will exists; otherwise it will be difficult for magistrates to
verify the assertion. There is also a need for clarification on how the procedure should
work if more than one person has applied to be a child’s guardian.

Magistrate Thulare, a South African magistrate who presented several sessions at the
conference, also provided useful comments on the issue of age of majority, emphasising
the potential problems of having one definition of a child (under age 18) and another for
a minor (under age 21), as this would leave persons between age 18 and 21 in any uneasy
borderland - minors, but not children. He recommended that the law on this point must
be harmonised, so that children do not lose the protections afforded to children before
gaining the autonomy afforded to majors.

Workshop with Hague representative

The Ministry of Gender Equality and Child Welfare invited William Duncan, Deputy
Secretary General of the Hague Conference on Private International Law, to visit Namibia
in October 2009, to assist Namibia with understanding the import of the four key Hague
Conventions pertaining to children (dealing with international cooperation around
intercountry adoption, civil abduction, child protection and child support). He also advised
on draft provisions for the Child Care and Protection Bill which would be effective for
domesticating these four conventions.

186 “Refugee children they need to study and finish their education here before return to their country.” - SMS




“Congratulations on all the work that has
gone into the bill. It is particularly welcome to
see the four Hague Conventions scheduled
to the bill. This is real leadership by Namibia
and a positive signal to other States in the
Region.”

William Duncan,
Deputy Secretary General,
Hague Conference on Private International Law

William
Duncan

1.

THE KEY HAGUE CONVENTIONS CONCERNING CHILDREN

Hague Convention on the Civil Aspects of International Child Abduction, 1980: This
treaty seeks to combat parental child abduction. If a child is removed from the country
of habitual residence by one parent in breach of the other parent’s custody or access
rights, the child must be returned and the dispute resolved in the original country. There
are some exceptions, such as in the case of a grave risk of physical or psychological
harm to the child.

Hague Convention on the Protection of Children and Co-operation in Respect of
Intercountry Adoption, 1993. This Convention establishes safeguards to ensure that
intercountry adoptions take place in the best interests of the child. It recognises that
intercountry adoption may offer the advantage of a permanent family to a child for whom
a suitable family cannot be found in his or her country of origin. However, it requires that
possibilities for the placement of the child within the country of origin be considered first.
The Convention establishes a system of co-operation between authorities in countries
of origin and receiving countries, designed to ensure that intercountry adoption takes
place under conditions which help to guarantee sound adoption practices and prevent
abuses such as the abduction, sale or traffic in children.

Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and
Co-operation in respect of Parental Responsibility and Measures for the Protection of
Children, 1996: This treaty provides a structure for effective international co-operation
in child protection matters. The rules for co-operation can apply to matters such as
parental responsibility; custody, access and guardianship rights; the designation and
functions of any person or body which has charge of a child's person or property, or
represents or assists a child; foster care and institutional placements; and administration
of a child's property.

. Hague Convention on the International Recovery of Child Support and Other Forms

of Family Maintenance, 2007 (not yet in force internationally): This new Convention is
designed to offer children and other dependants a simpler, swifter, more cost-effective
international system for the recovery of maintenance. It is intended to create systems
for international cooperation in the enforcement of maintenance orders.
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2 NEW ERA
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Hague Secretariat rep
on fact-finding mission

By Staff Reporter
WINDHOEK - Deputy Secretary General from
The Hague Secretariat, William Duncan, is in
the country to undertake a fact-finding mission
on the situation of child welfare and protection
in Namibia.

The Deputy Secretary General, who will
be in Namibia until Friday, will explain the
implications and processes of ratifying varous
conventions on children.

Permanent Secretary in the Ministry of
Gender Equality and Child Welfare, Sirkka
Ausiku, said Duncan will also provide technical
assistance to her ministry as well as the Ministry
of Justice (legal drafters) in aligning the draft
Child Care and Protection Bill to The Hague
Conventions.

The Ministry of Gender Equality and Child
Welfare has reached the finalisation stage of
drafting the Child Care and Protection Bill.

“The ministry would like to use his visit as an
opportunity to align it to international conven-
tions, which Namibia may ratify in the future,”
commented the Permanent Secretary.

MNamibia has not ratified The Hague
Convention on Protection of Children and
Co-operation in Respect of Inter-country
Adoption, the Convention on Civil Aspects
of International Child Abduction, the Child
Protection Convention, or the Convention on
the International Recovery of Child Support
and other forms of family maintenance.

Ratification of the Convention on Protection
of Children and Co-operation in Respect of In-
ter-country Adoption will provide an accepted
international framework with safeguards for
arranging inter-country adoption, ensuring that

local options are initially explored.

It gives effect to Article 21 of the UN Con-
vention on the Rights of the Child, and the
United Nations Committee on the Rights of the
Child regularly recommends that non-Contract-
ing States join the convention.

The convention on the Civil Aspects of In-
ternational Child Abduction aims to secure the
prompt return of children wrongfully removed
to or retained in any Contracting State; and to
ensure that rights of custody and of access under
the law of one Contracting State are effectively
respected in the other Contracting States.

The convention on the international recovery
of child support and other forms of family main-
tenance aims to ensure the effective international
recovery of child support and other forms of
family maintenance.

The Hague Convention of October 19, 1996
on Jurisdiction, Applicable Law, Recognition,
Enforcement and Co-operation in Respect of
Parental Responsibility and Measures for the
Protection of Children covers a wide range of
civil measures of protection conceming children,
from orders concerning parental responsibility
and contact o public measures of protection or
care, and from matters of representation to the
protection of children’s property.

While in the country, apart from government
officials, Duncan will also meet the Law Society
of Namibia and the Legal Assistance Centre,

The delegation will also conduct a workshop
with stakeholders including the civil society on
Wednesday.

The Ministry of Gender Equality and Child
Welfare, with support from UNICEF, is hosting
the Deputy Secretary General from The Hague
Secretaniat.

Report in New Era newspaper on Monday 12 October 2009
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Individual and group meetings with Mr Duncan involved Ministry personnel, UNICEF,
the Legal Assistance Centre, state and private social workers, legal practitioners, legal
drafters from the Ministry of Justice and representatives of the Attorney-General’s Office
and the Ministry of Foreign Affairs, amongst others. A group meeting bringing together
different stakeholders took place from 10-16 October 2009. Mr Duncan also made an
appearance on NBC television with representatives from the Ministry, to explain the
Hague Conventions on children in an accessible manner to the general public.

It was strongly recommended that Namibia should adopt all four Hague Conventions on
children. Ministry of Justice officials advised on the ratification process, and outlined
a timetable and action steps to achieve this goal. It is anticipated that the conventions
will be signed prior to the enactment of the Child Care and Protection Act, which will
contain appropriate implementation provisions for all four. The relevant implementing
provisions in the new law can be brought into force at the same time that the Conventions
become operational in respect of Namibia.

Orphan and Vulnerable Children Permanent
Task Force (OVC-PTF)

A one-day meeting was held with the OVC-PTF on 26 October 2009 to update the members
on the progress with revising the preliminary bill to incorporate the input received to date.
This particular OVC-PTF meeting was attended by about 30 persons, primarily social
workers from various regions in Namibia. Acting on behalf of the Ministry, the Technical
Working Group gave a detailed presentation on the revised bill and the participants offered
suggestions for some minor amendments to improve the wording of specific sections.

The Orphans and Vulnerable Children Permanent Task Force
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Women’s Action for Development National Conference

Acting on behalf of the Ministry, the Legal Assistance Centre gave an all-day presentation
on 27 October 2009 to 120 members of a local non-governmental organisation, Women’s
Action for Development. The participants were from all 104 constituencies in Namibia. This
forum did not provide the opportunity to collect feedback on the bill, but participants were
informed on how they could provide feedback through email, post, fax or text message.
To help make topics in the draft bill vivid to participants, a local theatre company (the
Quiet Storm Theatre Collective) was engaged to assist the participants to present their own
dramas about situations pertaining to provisions in the bill. The drama exercises energised
the group and helped them to explore attitudes about children in more depth than is usual
in ordinary group discussions. The use of drama was very effective and could be utilised
to a much larger extent in future consultation initiatives.

3. Assessment

These “other consultations” represented 47% of the people consulted at workshops and
conferences. This is the more than the amount of people consulted at the national
and regional workshops combined. None of these consultations were planned, but they
proved to be very useful. Whilst feedback mechanisms could be challenging (for example,
there was no opportunity to collect feedback at the National Youth Council conference
or the Women’s Action for Development conference), these events presented important
awareness-raising opportunities. One of the objectives of the consultation process was
public education on child protection issues, and these “other” consultations played a
fundamental role in this regard. In light of the value unplanned consultations can bring
to a process, a budget should be allocated for such eventualities. Costs encountered
included travel expenses for facilitators and materials. Where the need to host additional
meetings is identified (for example, in the case of the meeting with the representative
from the Hague Conference), all logistical costs must be covered. Therefore a sufficient,
and sufficiently flexible, budget should be allocated to allow consultation processes to
take advantage of unplanned opportunities which arise.

“The national process of consalfing various pariners
and staketolders ensured fhat The legisiative reform
undertaken for children was rights-based: if was conducted
in a participatory manner and included vainerable and
marginalised staketholders, and particalarly provided
a platform for the views of children and women.”

Matthew Dalling, UNICEF
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DIVERSE
FEEDBACK

6 431dVHD

1. Introduction

The media outreach elicited wide-ranging responses from interested
persons who submitted their views by means of post, fax, text
messages, postings on the Facebook website and email submissions.
All responses were logged first by date and then by topic. This dual
logging allowed us to track progress over time and interest in different
topic areas.

An assessment of the chronological logging shows that it took time
to engage public interest. We also learnt that it is necessary to devote
a considerable amount of time and energy to media work in order to
sustain media coverage of a complex issue over time. For example,
coverage and feedback on various issues was very good during June
2009, in the wake of one of the media workshops; however in July 2009,
when the Technical Working Group was not able to place as much
focus on media outreach, there was a corresponding decrease in media
coverage and public responses.

A wide range of people responded to the call for input. Those who
responded ranged from representatives of non-governmental
organisations to community members. Responses were also received
from state parties (for example the Office of the European Commission
in Namibia) and from international organisations (for example the
Global Initiative to End All Corporal Punishment of Children). This
breadth of response indicates that the solicitation of input successfully
targeted all sectors of society.

“The National Child Protection Register is a good idea. Some people who work

with children do abuse them. Only adult abusers should be placed on the list.”
- SMS



The use of tools such as Facebook®" and text messages was intended to increase accessibility
to the consultation process for the general public - text messages are cheap and easy to
send, and the Facebook page was intended to target young people in particular (since this
social networking site is very popular with youth). The team anticipated that text messages,
particularly in response to radio shows, would be particularly popular with rural youth,
while Facebook is a channel of communication which is more often utilised by urban youth
with access to the internet. These assumptions appeared to prove true in practice. The goal
was to combine different methods of outreach to reach different segments of society.

The use of Facebook provided a welcome opportunity for interactive discussions on
specific issues. Setting up a Facebook group was free and it required relatively little
management to run the site. Therefore, although it was not a prime collection point for
national feedback due to the limited accessibility to the internet in Namibia, the amount
of feedback received through this channel was worth the time invested. In other countries
the use of Facebook may play a more prominent role in public consultations.

Some input was received by means of all of the channels for feedback which were made
available. Text messages proved to the most popular channel of communication for the
general public. The consultation team set up a dedicated line to receive text messages.
This allowed people to give fast feedback at any time, from any place. It was also more
accessible for younger people and people living in rural areas than email, fax or post. The
cost of sending a text message was the same as a standard text messages. This meant that
it was a communication method open to all, as the two largest cellphone service providers
in Namibia often make provision for free text messages to be sent at certain times or on
certain days. Over 200 text messages were received over a period of three months.

The methodology used by the consultation teams to receive text messages was not
designed to send responses. On reflection, we should have clarified this in the outreach
materials as some people sent questions to the number provided. Team members were
able to respond by telephone, but there was often a delay as the receipt of text messages
was not instantaneous. Telephone responses also had higher cost implications. If this
method is used again, the public should be informed that responses will not be sent, or
the ability to respond to text messages should be arranged.

64 As explained in Chapter 3, Facebook is a social networking website which is free to anyone who wants
to use it. It allows people to post information about themselves and to “make friends” with each other
for the purposes of sharing information. A popular activity on Facebook is the formation of groups
of people supporting a common cause. Any Facebook user can join any group which is established in
the website, and contribute to group discussions. The consultation team set up a Facebook group on
the draft bill, entitled Protecting Children’s Rights in Namibia. The Legal Assistance Centre hosted the
group on behalf of the Ministry and solicited input by posting discussion questions on particular
topics. Any member of the group could post replies or comments which would then be visible to the
entire group. The Legal Assistance Centre as host would often post a question and then add to the
discussion at a later stage to provide further information or clarification. In January 2010 there were
294 members in this group. A total of seven topics were discussed on the Facebook page.

“I think they should not be give contraceptive because they are still young and actually its not good 4 teenage
192 under the age of 14 to practice intercourse. - SMS




We had expected to receive fairly short responses via Facebook and text message. However,
as shown by the examples quoted below, these channels were also used to give detailed
motivations for opinions offered.

Many emails, letters and faxes commented on multiple aspects of the draft bill. It was
encouraging to see that there were a number of members of the public who were willing
to take the time to respond at length. A learning point from this is that public interest
should not be underestimated, and that many people are eager to be involved in law
reform processes.

We received the least amount of input through the post. In the 21 century, it is more
common for people to use other means of communication such as email, text messages
or fax. However ensuring that people knew that there was a postal option meant that
feedback was accessible to all. This is particularly important in countries such as Namibia
where electronic technology is not always accessible.

Virtually all the post, fax and email responses were received in English. Some emails
were received in Afrikaans.® In contrast, the responses by text message were received in
English and Oshiwambo. %6

Some topics clearly inspired more input than others. For example, the topics of consent
to medical treatment and corporal punishment received a higher number of responses

% Yolande Engelbrecht and Grace Kapere of the Legal Assistance Centre translated responses in Afrikaans
into English.
66 Gabriel Augustus of the Legal Assistance Centre translated Oshiwambo text messages into English.
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than topics such as prevention and early intervention services or mandatory versus
compulsory reporting of child protection issues. It was not unexpected that some of the
more controversial and accessible topics inspired greater levels of public interest than
technical and procedural matters which are of more interest to specialists.

Topics that were discussed in the media received more responses than those that were
discussed only at workshops. For example, the question of at what age a child should be
able to access medical treatment was discussed on the radio far more than the topic of
prevention and early intervention services. This is because access to medical treatment
is more immediately interesting and relevant to the daily lives of people in Namibia. In
contrast, the topic of prevention and intervention services is more obscure to the public.

There was a particular period of time where many Oshiwambo text messages were
logged, corresponding to the period when a series of radio shows were being broadcast
in Oshiwambo. Therefore, feedback is often a reflection of the media outreach initiated
by interested stakeholders, such as radio stations, rather than a reflection of which topics
were of the greatest public interest or which language groups in Namibia were most
eager to give input on the proposed law.

In future instances of law reform, if feedback on specific topics is desired, this should
be promoted through a concerted outreach effort involving intensive media contact -
especially if the topics are not particularly controversial or not of natural public interest.
A balance was achieved in the course of the consultation around the Child Care and
Protection Bill, as topics of less interests to the general public were often of great interest
to service providers and specialists who attended regional or national workshops.
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PROPOSED CHILD CARE
AND PROTECTION ACT

The Nty 47 Latees Lipaaty pnd] LA el wady 0 rmike mes Il e plarered A Ral S PR COTITERE T
Lo sl Prpvreemian Bl well] B Siprofe D 10 Db st BR0er Sy o llldiran i il bisde sans
11 Thin, tre Mestoy posch gt @gai Py

Wi wT] el felusvntiigd ot PR s wed DB i e e e ek, o sba, Fa !
gl cormreyniy rrgaiiahen e st s Peim s e pts of e ey Foat: PO Box Gog, Windhoek

W el D B b AT 1 (RO e TRcED By Chelren e poud LomTEey A et Sy wemem @Rl s i O @

e rapervyi o Tl mrompebnady o 1P v wey, Vil oy B b peye om0ty 8 mm e T T S

DLE® alsiadl W el i1 PP e Merrriip v Latutwi ]
L Yorilea ™

i mooned lsfemind oo W (R { wem ill [Fricio G 0 g ssaialils tngst At it et | o F LD

T
i < & | 3 BN . W e e =
1 P ol e g g i - i ] Ayt gl e ] i | ] | b bty
B F— i PE T b S g b (—
B L ek sy v ST

| o v o

I L e ol e D
I
[}
L
-

L B 1Y -

The back cover of the factsheet booklet inserted in national newspapers.
The details of how to respond with comments are clearly shown.
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2. Sample feedback

2.1 General comments

The first factsheet produced gave an overview of the contents of the preliminary draft bill,
and asked members of the public to provide information on the problems that children
face in Namibia and on other issues which should be covered in the Child Care and
Protection Bill. The aim of these general questions was to make sure that feedback would
not be confined to specific topics placed on the table for discussion, and to encourage
comments from people who might have specific concerns that were not directly covered
by the draft. For example, one of the responses reproduced below discusses specific
challenges faced by the San people in Namibia. Such general feedback will be useful to
the Ministry, even in instances where the proposed law is not the right place to address
some of the problems identified by the public.

Subsequent factsheets contained more specific questions relating to the draft bill. This
approach ensured that we received a mix of general and specific feedback.

A sample of the general feedback received is shown on the following pages. Obvious grammar,
punctuation and spelling errors have been corrected for purposes of this publication.

Email:
e The child should not only have rights. The responsibility of the child towards society
and not only the right of the child should be looked at. If well taken care of, the child
must be obedient, respectful, study to provide good results etc.

e How does the draft Act deal with a child/children who abuses or manipulates the
parent in the name of the right of the child?

o Does the draft Act cover negative influences and/or incitement towards the parent by
another parent or family members, eg in-laws?

o Does the draft Act cover abuse of maintenance money by the mother of the child?

e If custody is given to for example the grandparent or the mother, does the draft Act
cover the need for the parent still to be involved with the upbringing of this child?
Should he form part of a parenting plan?

e Should the draft Act not make it a legal obligation for stepparents and stepchildren
(especially after the death of one the biological parents or in case of divorce) to
undergo compulsory counseling? When the father is bereaved the new mother and
children should be counseled to understand what a stepmother is and stepchildren
are. Sometimes, the stepparent abuses the child and the child abuses the stepparent,
poor relations etc.

e Does the draft Act cover the part where the child blatantly refuses to attend school
although he/she is well taken care of? The Act should make it compulsory for a child
to be in school. If not, either the parent or the child needs to be punished.

e Does the draft Act cover the plight of children with disability?
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Email:

First and foremost | would like to say the idea of wide circulation for the Draft Child Care
and Protection Act for input from the public is a great one. Congratulations!

I have four points of concern from the draft act:

1. Under Prevention and Early Intervention Services one of the objectives is “to reduce
substance abuse and pregnancy in teenagers”. If teenage pregnancy was such a big
concern and needs to be addressed, would the weighing in of the law by increasing
the age of consent to sexual activity from 16 to 20 (the end of teenage period) not
help? Or is the law saying to teenagers “you can have sex but don’t fall pregnant”?

2. Under children’s court — family mediation, if traditional leaders will be entrusted with
the important responsibility then they will definitely need training on children’s rights
and be made to understand the way they might have conducted business in the past
may not necessarily be correct and that the law takes precedence when traditions
and the law don’t reconcile. More importantly they should be made aware of the
consequences of bad decisions that may be detrimental to the well being of children
and that ignorance of the law is no defence.

3. Under adoption - what is the reasoning that “single people should be allowed to adopt
children of the same sex?”” [Note: There was an error in the question supplied in the
relevant factsheet, which should have asked “should single people be allowed to adopt
children of the opposite sex?” This error was not picked up until this query was received.]

4. Still under adoption - if the “cooling-off” period is meant to have the birth parents
experience what it will be like not to have their child with them, then it would be better
to have the child live in a transitional home - neither with the adoptive nor the birth
parents. This is because the possible withdrawal of consent may be devastating on the
adoptive parents as some degree of bonding may have taken place and my guess is that
potential adoptive parents may not want to be used as real life guinea pigs.

The argument in favour of the 60 days cooling-off period that says that “the circumstances
of the birth parents might change and cause them to want to withdraw consent” can only
make sense if it is not time bound (60 days) as personal circumstance can change anytime.
So why limit it to 60 days or four years for that matter?

Facebook posting:

Some children have less chances to access education either through unintentional or
intentional discrimination. San children by circumstances of their low economic position
obviously find it harder to access education logistically. However if they do make it to
enrolment assuming free education through OVC status (and | imagine this applies to all
OVCs) schools will discriminate at this stage to ensure the children receiving places will
be fully funded ie not OVCs relying on government legislation which doesn’t appear to
have financial backing.

I find Namibia generally has good policies - the problem is they don’t seem to filter
down to ground level or be adequately enforced. For example, corporal punishment
- supposed to be banned in schools, but openly used in most if not all. This is another
deterrent to young San remaining in school. Would be good to see more awareness
raising at grassroots and better enforcement.

“Edula 014 odili nawa lela kashina eshi tashikwafa okaana kaanyenwe nande ofamly planing ko takaningi etelelo.” - SMS
196 (I'think 14 years is fine. It doesn’t matter. If you deprive her of family planning, she will end up pregnant.)




Facebook posting:

| do believe that the most relevant problem affecting children in Namibia is HIV. The
pandemic of HIV and AIDS affects a very large number of children, sometimes directly
(being HIV+ themselves), sometimes indirectly (having parents/caregivers HIV+). This
is the root cause of many other problems touching children, such as access to education,
poverty, lack of food, and all sort of abuse. | think it is something we all should take into
account when we discuss about child protection and when we think about measures to
be implemented in order to ensure children’s rights.

Could any law related to child protection issues have the effect of stopping the HIV
spread, raise awareness on the problem?

Facebook posting:

There is a lack of proper schooling facilities in rural schools, where some children have
to learn in tents.

Text message:

Concerning facilities that care for children, | believe that school hostels should be included.
This is not absolutely clear from your pamphlet.

2.2 Age of majority

The public made many diverse comments on what the
age of majority should be by means of emails and text
messages, and through a discussion of this question

on Facebook. A sample of the feedback received on age . .

of majority is shown below:

child = minor =
below age18  below age 21

Email:

I am a 19-year-old student at the University of Cape Town in South Africa. When at
university | am, according to South African Law, a major. | can perform any legal act
without my parents’ knowledge or consent and am entirely independent. However as
soon as | return home for the holidays I have to have my parents’ permission and ‘help’
with any contract or other legal proceeding | want to engage in. This seems ridiculous as
I certainly do not become less mature as | pass through passport control at the boarder.
I think you are doing a fantastic job and should be congratulated on all the hard work
you are doing!
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Facebook posting:

The CRC [Convention on the Rights of the Child] sets the age of majority at 18 (Article 1).
As Namibia has signed the convention soon after independence and has accepted all its
provisions, it would make sense to set the majority at 18. However, the Convention itself
states that the majority can be attained earlier/later, under the law applicable to the child in
every single country. This means that even if the age of majority is officially 18, the law can
set a range of things a person can do by reaching that stage of life (right to vote, open a bank
account, get driving licence...), and what [a person] can’t do (in some European countries even
if the majority is set at 18, people need to reach the age of 21 to vote for the political elections),
and what a person can do even if below 18 years (e.g. alcohol consumption, sexual consent...).

Facebook posting:

In Namibia as soon as you turn 18 and complete school you are regarded as an adult. You
maybe start working, get your own place and be your own boss. There is no restriction
to what can or cannot be done when you provide for yourself. Nobody stands in your
way whether you are voting, consuming alcohol or having sex. Parents will only regard
their kids ready when they turn 21 (it is tradition) although the kid has been providing for
himself. The age of majority should be 18, there is enough time for trial and error
to experiment and hopefully this three years between 18-21 will be an eye-opener for
kids to start reacting seriously and mature for the rest of the years ahead.

Facebook posting:

At the moment the legal age of majority is 21 years. As to whether or not this can be
changed, it has to depend on a lot of factors and this cannot be done unilaterally. An
individual in my opinion is mature when they are capable of making a mature decision
about a situation that they find themselves in. To decide this issue, | need to be informed
as to why there is a need in our society to have a legally defined age of majority. Effective
protection of children’s rights lies in education and not on the legally regulated age of
majority. We can have a discussion about children’s rights. We can even have statutes and
regulatory bodies aimed at protecting those rights, but if the children are not educated
about their rights, they are not even aware that they have those rights and as such the
children will not know when those rights are violated. So at the moment and until such
a time that a vigorous educational campaign teaching the children about their rights
is embarked upon, | believe the age of majority should remain as it is, 21 years.

Facebook posting:

| think the age of majority in Namibia creates problems. Many teens finish school at
age 18 and also get their drivers’ licenses then. This means increased freedom as well
as possibly moving out of their parents’ house to go to university. So, teens essentially
take on much of the responsibility and freedom associated with adulthood, except that
they still need their parents’ permission to sign a contract. This becomes a logistical
problem if the teen is living far from home, but it also doesn’t make sense to me that
teens essentially become adults in all but name at 18.

“Ofmily planning oyili nawa nA onkondo.ashiwanawa okulongithwa komuntu ena oA mvula 18. tangi” - SMS
198 (It’s good to use family planning but only recommended for an 18-year-old.)




Facebook posting:

Well, let me lead you into life in the rural areas. Children live with their parents right
until they get married, only then do they move out to their husband’s place, that is for
the ladies and for the men, they are actually given a space within the household to start
their family. In such a case, the parents are the ones who cater for the everyday needs
of the individual. Reducing the age of majority to 18 hence in this context will really
not do much of a difference. As a social worker, | have found 29-year-old women who
have children out of wedlock coming to my office to complain that their parents are not
taking good care of them. This just shows that it is the norm for the parents to take care
of them even though they have reached that age of majority and are not mature enough
to actually make decisions for themselves that will benefit them. Not to generalise, but
in such a case it would be risky to hence reduce the age of majority to 18 because they
are not mature enough to handle most responsibility that will come with it. But then
again, not all children are like that.
We received feedback on the topic of the Children’s _
Ombudsperson by text message and email. As
discussed above, we had expected the text message responses to be fairly simple and

limited to more general comments. However we were pleased to see that people even
took the opportunity to respond by text message to more detailed issues such as these.

2.3 Children’s Ombudsperson
and Child Welfare
Advisory Council

Text message:

: I think that the child welfare advisory council should have at least two social workers
e (compulsory). We already have the Ombudsman. Why two?
[ ]
)

Email:

I read the provisions carefully, eg on the child welfare advisory council. Is it possible to
incorporate the principle of children’s participation, or more broadly that - “on all issues
affecting the welfare of children, the voices of people most closely affected by the issues
should be heard and considered, including the voices of children themselves”?

I am not sure that a permanent seat or two on the welfare council is the best idea.
(With just one kid or two, it could feel intimidating to the children and like tokenism;
also how would they always know about the particular issues at hand?) But | think the
principle of child-participation (also in the UN Charter on the Rights of the Child) stands
for itself, and | would like to see this incorporated into this part of the bill and possibly
other areas, as well.
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Email:

I think Namibia would need such a Council.

Such a Council would not duplicate the Children’s Ombudsman provided their areas of

work are clearly demarcated. The Ombudsman has judiciary authority and the Council

should have just advisory authority.

e The Act should specify the “three community stakeholders” in order to get a wide
and effective representation.

e |am not sure about the existing structures. Should there be any useful ones, use them
rather than creating new structures.

e According to recent press reports the present Ombudsman is flooded with complaints
so that he can hardly cope. Recommendations coming from his office are not really
implemented and followed up. That seems that the actual work is not really going on.
If that Ombudsman now will have to monitor children’s protection he would surely
be even more overworked. For that reason a separate Children’s Ombudsman would
make the work burden easier and more effective.

e Since there are already structures, they should be used and the channels coming from
the Ombudsman’s office should be cleared to make his work more effective than is as
present happening.

e That person should have a sound legal training and experience of court in order to

be on par with the present Ombudsman. Some training in social welfare should be an

added advantage.

The term of office should be four years with a maximum of one re-appointment.

The Council should have a broader role like general monitoring, research and recom-

mendations. The Council would have 15 members who could share these tasks much

more easily and would be much closer to the children. The Children’s Ombudsman
should have a narrow, much more legal role.

e If cooperation is expected, the two Ombudsmen should be equal in all respects. If one is in
a lesser position then all work concerning children will be added to the more senior one.

e Ireckon that the Children’s Act 6 of 2006 is adequate. [Note: The meaning of this

comment is unclear. There is no Children’s Act 6 of 2006. There is the Children’s Act 33 of

1960 and the Children’s Status Act 6 of 2006. The topics covered in the Children’s Status

Act differ from those covered in the Child Care and Protection Bill.]

2.4 Mediation

The preliminary draft bill included provisions designed
to reduce the number of cases that must be decided in
court. In cases which do not involve allegations of child
abuse, the court can order the people involved to try to
reach agreement between themselves on the problem,
before it goes to court. Input about mediation was sent via
text messages. The topic of mediation was not discussed
in detail at the regional or national meetings, or at other
workshops or conferences. Therefore it is likely that the feedback was received in response
to the factsheets, which were widely distributed. This indicates that the factsheets were
effective in stimulating input from the public.

“Oshili ngenge ota kutamekwa pe dula 14 ounhona navakalelwepo!! Tangi” — SMS
200 (If we provide family planning to a child age 14, she must be accompanied by her parents.)




Text messages:

Family mediation should only take place with an order from court and the mediator
should report back to court and the social worker is the right person to mediate.

In rural areas child abuse is viewed as a means of disciplining a child, | therefore reject

2.5 Adoption

traditional leaders to mediate on children issues.
We received a number of text messages on PN S
the topic of adoption. The issues surrounding \ /
adoption were also strongly debated at

workshops. The option of providing input by

text message allowed people who had not been . .

able to attend the workshops an opportunity to

provide feedback on this topic. Examples of some

of the text messages are shown below. The topics covered in these text messages indicates
that they were written in response to the questions posed on the factsheet on adoption,
which cited the law in Kenya as one comparative example.

Text messages:

Unmarried couples must not adopt a child together.
Of course there must be a fixed age for an adoptive parent.

For adopting let’s follow the Kenya style to adopt, with 20 years age gap and 50 years as
maximum age for adopting, 6 years to reside in Namibia.

2.6 National Child Protection Register

The preliminary draft bill included a proposal for a
National Child Protection Register. This register would
list all known perpetrators of child abuse. The aim of the
list would be to ensure that offenders do not work with
children in the future. The register would be maintained

by the Ministry and would be similar to sex offender
registers which are used in some countries. Support

for a National Child Protection Register was given
through email, one web posting and a text message. However, at the regional and national
workshops, the majority viewpoint was that a National Child Protection Register would
require too many resources to establish and maintain, and that the same objective could
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be more effectively accomplished by requiring police clearance certificates with respect to
certain offences for persons who will be working with children. The request for feedback
through post, fax, email and text message allowed a wider range of opinion to be obtained
than would have been achieved through workshops alone, but of course with this kind of
input the benefit of the group discussion and debate is absent.

Email:

e Yes, in Namibia people who work with children (like teachers) have committed child
abuse.

e Checking criminal records is one way, but child abuse may not be on record. If someone
applies for another job a confidential discussion with the supervisor with specific
questions on child abuse could help more. If someone applies for a job for the first time,
the employer can only rely on a police clearance and a testimonial form the trainer.
Concerning his job there will not be a track record yet.

o If child abuse has been proved in a court it is then not unfair to place somebody’s
name on such Register. It is quite problematic if other people except a judge and the
Children’s Ombudsman may place names on the Register.

e | think it should not be the same National Child Protection Register, but it would be
useful to keep such a register by social workers especially with a view to possible
assistance to that child in his way of growing up, in other words a record register
not so much of a “punitive” Register but rather a record of children that may need
assistance by social workers, who are at special risk. | am afraid that a child whose
name was put on the National Child Protection Register would be barred from many
future careers. With children there is still hope of a change to the better. A certain
‘bad behaviour’ may not be there forever. With adults the situation is different.

e Possibly the National Child Protection Register could include parties, the offenders
and harmed children. Adult offenders may not abuse the same child that was abused
already once but turn to another child.

e Theinformation is sufficient especially since the matter has served before a court.

o Thatis the typical problem of any “black listing”. How does one prove one’s rehabilitation?
Could there not be relapses as with alcoholics and drug addicts who went through a
rehabilitation course but fall back once they have to prove themselves in real life? | am
afraid “black listing” is forever. That puts principally a question mark on the creation of a
National Child Protection Register.

Website posting from Home for the Hopeless:

A Child Protection Register would enable HHP [Hope for the Hopeless] to conduct a
check prior to accepting staff or volunteers who are unsuitable to work with children.
This would provide an added safety measure to guarantee that the safety of the children
is the first priority of the organisation.

AANNIASSSSINNNNNNNN
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7 This organisation sent a representative to one of the regional workshops and then subsequently posted
opinions about some of the issues on its own website.

“Uunona ngenge ovapewa vikale lepo opena iihun u uunene tuu av a veli kefikola k okule novadali.” - SMS
202 (If we provide family planning, we will experience lots of problems because parents are far from their children for more inputs.)




Text message:

o The National Child Protection Register is a good idea. Some people who work with children 2
e doabuse them. Only adult abusers should be placed on the list. °
[ ] [ ]
e ®

2.7 Child trafficking

Only a small number of people provided
feedback about child trafficking. This may
be because the problem is not currently

widespread in Namibia. However, the possibility =>‘
that child trafficking might increase in the future
was noted at the national workshops.

Facebook posting:

I don’t think it is a major issue in Namibia. There are not very many cases of child trafficking
here, so more time, effort and money should be spent on more pressing and widespread
issues.

Facebook posting:

I’m not aware of any cases involving child trafficking, but human trafficking yes. But in
case there are any it should be addressed before getting out of hand, in that it should
not be allowed to become a problem, as it’s another task to find a solution thereto.
Rather address the core issues that may lead to child trafficking and if it is already a
problem, eradicate it by striking at the core bone from which it struck.

2.8 Corporal punishment ~ S

The topic of corporal punishment engaged substantial debate

at all stages of the consultation process. The fact that the Global
Initiative to End All Corporal Punishment of Children provided
feedback is an indicator of the wide-reaching impact of the outreach
process. Through the use of electronic media, information about the
bill has been accessible not only to Namibians but also to interested
international parties. Overall, the feedback received from the public ,
on the topic of corporal punishment supported the use of alternative
forms of discipline and called for a reduction in the level of corporal

punishment in Namibia. The written responses received about corporal punishment were
more supportive of the reduction of corporal punishment than the workshop discussions.
This is yet another indication of how the different channels offered for feedback increased
the diversity of opinion put forward.
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Email:

to any kind of corporal punishment. It should also state that it is the duty and right of
parents to discipline their children in a loving way avoiding harsh corporal punishment.

¢ Spanking is a minor form of corporal punishment that is permissible. The Act should
clarify what is meant by “harmful corporal punishment”. This clarification would be
needed for social and police workers and medical staff in order to identify abuse of
children.

o The Act should somehow state that punishment resulting in psychological harm should
also be avoided. Parents could harm a child psychologically with humiliating words.

e Once the Act is in place an awareness campaign through the media would be needed.
People directly involved with monitoring child welfare would need a workshop. The
Ministry of Education could be involved by instructing headmasters that one parent
evening at pre-schools and all schools should be conducted only about the new Act.
Possibly somebody from the Ministry of Child Welfare could act as speaker.

Email from Global Initiative to End All Corporal Punishment of Children:

There is accelerating progress globally towards prohibiting and eliminating corporal
punishment of children, including within the family. More than 100 states have prohibited
all school corporal punishment; nearly 150 have prohibited judicial corporal punishment.
Twenty four states have prohibited it in all settings, including the home, with reforms
planned in up to a further 25.

Each of the nine regional consultations held in connection with the UN Secretary General’s
Study on Violence against Children called for prohibition of all corporal punishment. In October
2006, the report of the Study was presented to the General Assembly: it recommended that
all corporal punishment of children be prohibited by the year 2009.

The Global Initiative respectfully urges the Namibian Government to re-draft the Child
Care and Protection Bill 2009 to include explicit prohibition of all corporal punishment
and all other forms of cruel or degrading punishment or treatment of children, including

e The Act should include a clause that alternative forms of punishment are preferable
within the family home. E

Facebook posting:

There are alot of aspects that needs to be taken in consideration with corporal punishment.
From personal experiences corporal punishment has not killed anyone yet, at least to my
knowledge. We were beaten by teachers in school and at home by parents and most of us
didn’t turn out that bad. A little punishment from time to time is not so bad, it’s just to get
the kid back on the right track. Look at what is currently happening in schools, kids doing
what they want and that leads to the poor passing rate in our schools and all this after
corporal punishment went out.

Corporal punishment can be controlled, especially at home where parents normally
go overboard with the punishments and can lead to fatalities. Kids need to know that they
will be heard in cases of abuse and excessive punishment.

Corporal punishment has got its positives and negatives, but a little discipline hopefully
won’t kill anyone.

“Ama ohatii ounonha nava pewe oufemba okudja pedula 14 omolwasho ounonha otakulililepaife vo oveshiishihapu.” - SMS
204 (1am suggesting that children should have access to family planning at age 14 [because] the kids are growing fast and know a lot.)




2.9 Consent to medical
treatment and surgery

The question of at what age a child should
be able to independently access medical
treatment, surgery, contraceptives and HIV
testing inspired a lot of feedback. One of the
reasons for this was because it was a popular
topic of discussion at workshops and on the
radio. Unlike some of the more challenging
issues, such as corporal punishment, or the
more complicated issues, such as how to
define a child in need of protection, the topic
of access to medical services was easy to
understand and is very relevant to people.
Access to contraceptives in particular inspired

much comment. A wide range of opinions was
offered.

Email:

| followed your programme today on Oshiwambo radio station on the right law to be
moved from 18 years of age to 14 years of age. | strongly agree with the motion without
any strings attached. Currently young ones look much more mature and engage in adult
activities at those tender ages because of their body sizes and mentally they are at a
fast pace compared to years back. The right to be moved to 14 years of age will allow
the young ones to openly engage in adult activities, even though | am not motivating
young adulthood here, but the fact still remains that if we keep away the rights, they will
continue doing it in thickets. The moment they keep doing that and that in thickets,
precautions will not be taken during the process because obviously a parent will not
approve if they are to take parents for approvals.

I usually tell people not to confuse theory and practicals, theoretically we are saying
adult activities like sex are only for adults, but practically it is not like that and will never
be. If you deny a 14-year-old girl contraceptive pills at the government hospital, she can
easily send an older friend, go to the pharmacy, ask a boyfriend to get them for her, etc
and get her hands on them. This all means that these people are mature enough, that’s
why they can go to such troubles of looking for those kind of services. | can assure you
that a young, inexperienced person will never go look for birth pills, but the fact that
someone has guts to go look for such service is because he/she have been in the industry
already and knows what to expect and what not.

As | listen to some callers, | may say that they are not confident on themselves as a
nation that we can do it like the South Africans and Botswana to name a few, the 18 years
of age is an adopted law, but not ours. It is time now for us to shine with our own law at
the age 14.
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Email:

From my side | think young girls should not be given pills or an injection before the age
of 18, because it’s only when you are 18 when you really know what you are doing. | did
not see it helpful to our kids, young sister when we try to protect them from falling
pregnant while we did not care of them dying from AIDS. Giving them contraceptives is
just promoting the spread of STDs, young minds are only afraid of falling pregnant so the
moment you protect them from that then you have opened a door for them to go and
have unprotected sex.

Facebook posting:

This is not an easy linear question to answer, the answer would vary according to the
child’s personal, family and home circumstances. Issues such as culture, religion and the
individuals own physical, sexual and psychological maturity and awareness. In my view
each should be evaluated individually which is of course impossible to do. Problem is in
my experience with “tweens” is if they decide to become sexually active they will do
it without parental consent, then it is better for them to have access to contraception
and be educated on the risks and counseled about their decision, family counseling is
also critical. Their own sexual protection and health including STD risks particularly HIV
should be high on the agenda.

Facebook posting:

With all the sexually transmitted diseases that are going around, contraceptives should
be given to anybody that has reached the age of puberty. With everything being so
easily accessible (alcohol, drugs) this at the end leads to unprotected sex, which leads to
STDs [sexually transmitted diseases]. The downside of giving contraceptives freely will
give kids the idea of having the freedom of just jumping into bed with anyone.

If the Namibian education system gives scholars the proper education about HIV
related diseases and teenage pregnancy, then I think that contraceptives will be used
more regularly and after thinking about what the causes will be after having unprotected
sex. With a lot of countries anybody will have sex whether they have protection or not.

Prevention is better than cure and in this case we need to prevent teenage
pregnancies taking place and try to reduce HIV in Namibia.

Contraceptives should be freely accessible to anyone that is ready to have sex. Either
they get it freely or they have unprotected sex and that will have huge consequences.

Facebook posting:

Great topic. While | do support making contraceptives available to youth for the obvious
reasons, | wrestle with the messages that this sends. | really would like to see some data
on any research that has been done regarding this topic.

“Ondapandula ko madhiladhilo geni shomwetugwedhelepo nena tangi. Name oha ndishipitike uunona vaye ko shipangelo.” - SMS
206 (1am really thankful for your wonderful opinion. | myself agree that children should access family planning.)




Facebook posting:

It is not about age really but rather, when you have reached a maturity stage where you
are able to portray understanding capability of what contraceptives are and the negative
and positive effects of using them.

Facebook posting:

Hi there, kids are getting pregnant from as early as 15 years old, so | think that they should
start using it from when they get their first period. Sometimes these kids are raped and
end up pregnant, sometimes they just want to have sex, they have unprotected sex and
end up pregnant.

Facebook posting:

As soon as the individual has reached the human reproductive cycle, (namely when
the individual becomes of a child rearing age). Depending on the development cycle
of the particular individual, this can be as young as 12 years old, or even younger.
Bottom line, sex education should form part of the school curriculum, because these
days children are experimenting with sex at a very young age and we the adults have the
responsibility of teaching them the risks including the available preventative measures
for unwanted pregnancies. At least with sex education, the children can make an
informed decision.

Facebook posting:

This is an important issue which should be addressed by this draft bill. A woman’s first
menstruation typically occurs around the age of 12. | agree with the previous contributor
that this should be the age by which children should be allowed to have access to
contraceptives. It’s not sensible to deny the fact that children are not having sex. A
holistic approach that includes access to contraceptives methods such as condoms and
AIDS education should be used to protect children from sexually transmitted infections
(STls), including HIV.

o
X
-+
3
M
0
0
o
Qoo
1)
wn

I think that children must just be allowed to be tested at any age just for them to keep
on taking care of themselves.

The age of medical consent must be 14 in Namibia.

Kids must be given a right to control their health because some kids are mature at the
age of 14 to 15.

Contraceptives must be allowed at the age of 16 years, then a person is old enough.

As a teenager, | did not think its really healthy for the teen to use a contraceptive, you do
not have to go for sex if you know you are not ready to be a parent.

14-year-olds should be allowed to access contraceptives without parents’ consent
because the fact is they are having sex and they are at risk of pregnancies and STDs.

Chapter 9: DIVERSE FEEDBACK

207




2.10 Rights and responsibilities

The topic of rights and responsibilities received little written input. However where input
was offered, there was unanimous agreement that the law should also include a section
on the child responsibilities to balance child rights. The first sample comment below was
part of a longer email that commented on a number of topics.

Email:

The child should not only have rights. The responsibility of the child towards society and
not only of the right of the child should be looked at. If well taken care of, the child must
be obedient, respectful, study to provide good results etc.

Email:

I do think it [the draft Bill] should contain children’s responsibilities, as this reflects both
African heritage and culture, as well as the provisions within the African Charter on
the Rights and Welfare of the Child, which Namibia is a ratifying party, thereby legally
obliged to adhere to all the provisions within. By following the guide within the Charter
and the four core principles underpinning international child law (best interests, non-
discrimination, participation, right to life, survival and development) then children
remain protected and not exploited through the provisions of child responsibilities.
This language of ‘duties’ in Africa underpins the human rights regime, and to ignore it
is to ignore important aspects of African culture and law. The African Charter on the
Rights and Welfare of the Child is the blueprint (alongside its sister Convention, the UN
CRC [Convention on the Rights of the Child]) for the understanding and implementation
of children rights in Africa. Article 31 of the ACRWC [African Charter on the Rights and
Welfare of the Child] contains children’s responsibilities, the content of this provision
should guide the content of responsibilities within the Child Care and Protection Act. By
including the responsibilities considered positive and advantageous to the development
of the child, provides protection for children from other issues which may be considered
as ‘responsibilities’ but in fact are exploitative or violate the child’s right to development,
as the list could be deemed exhaustive and thus protect children from these other
exploitative notions of responsibilities, it is all down to drafting and interpretation.

2.11 Prevention and early intervention services

Little public input was offered on the topic of prevention and early intervention. One of
the reasons for this was the fact that the concept as defined in the draft bill is new and
the topic may have been hard to understand for some people. The input that follows is
from RAPCAN (Resources Aimed at the Prevention of Child Abuse and Neglect), a non-
governmental organisation in South Africa. Again this is an example of how the public
outreach reached beyond the borders of Namibia.

“Ounona navapewe oufemba wepango ngashi veudite.” — SMS
208 (Children should be tough about their rights to health and understand the rights.)




Email from RAPCAN:

The use of the work
‘must’ in terms of the
obligation of the state
to provide such services
further gives us the

There are a number of aims and objectives
that can be achieved through prevention
and early intervention services:

To teach

To parenting
skills To help

avoid the

tool we require to
ensure the provision
of funding towards
such services - we are
very aware that as civil
society we will need to
use this as a lobbying
point over the next
phase (5 - 10 years).

So while we will not see
widespread prevention

removal of a child
from the family
environment

To
preserve

teach positive
child discipline
techniques

To improve

the health and
well being of
children

and develop AIMS OF
the family PREVENTION
structure AND EARLY
INTERVENTION
SERVICES

Toreduce
substance abuse
and pregnancy
in teenagers

To reduce
the number
of child abuse/
neglect cases

programmes at scale in
the next two years we
feel that the framing
of the provision is very
positive.

To prevent
children from
committing
crimes

To improve
education
outcomes

Diagram from the factsheet on
prevention and early intervention services

2.12 Mandatory versus compulsory reporting

There was also little public input on the topic of mandatory versus compulsory reporting
on child protection matters. Below is a website posting from Hope for the Hopeless,
a non-governmental organisation based in Otjiwarongo, Namibia. A representative
from the organisation attended the Otjiwarongo regional workshop and subsequently
made the post below on the organisation’s website. This is a good example of how the
workshops stimulated further input into the bill. It is also an example of the ripple
effect, empowering partners to extend the reach of information about the revision of

the bill to more people.

Website posting from Home for the Hopeless:

The new law will work alongside childcare facilities to ensure that Namibian children are
receiving the best possible care by their parent, guardian or caregiver. The possibility exists
that Namibia may institute mandatory reporting measures for professionals working with
children or all Namibians. Regardless of the proposed reporting aspect, the new law will
promote awareness about children in need of protection to the community to ensure that
everyone is educated about the steps required to ensure notification of the proper authorities.

Chapter 9: DIVERSE FEEDBACK 209




A representative from the Omukumo Kindergarden (Ohangwena) provided feedback to
the drafting team about the importance of male engagement in the care and protection
of children. While such a requirement cannot easily be provided for in legislation, the feedback
is a good example of how the consultation process engaged the public and ignited debate not
only about the bill but also about wider issues. And, as a start toward this goal, a provision
about the composition of the National Advisory Council®® on Children which initially guaranteed
places for women on this Council was altered to provide for “gender balance”.

3. Assessment

The quality and breadth of the feedback received from the public was impressive. We
had not anticipated that members of the public would be interested in commenting on
specialised issues such as mediation, or the proposed Child Welfare Advisory Council.
The fact that they did was wonderful and illustrates the willingness of the public to
participate in law reform.

The extent of the feedback was fairly low. This was always expected, as Namibia has not
yet developed a sufficiently vocal civil society. Therefore, the relatively modest volume
of responses received could be easily managed by the consultation team. In consultation
processes involving large populations, more time and resources would be needed to
organise feedback from the public into a form that could be usefully referenced.

The fact that feedback was received through a number of different mediums indicates
that the process was accessible to the public. We strongly recommend that as many
mechanisms as possible are made available for public responses, to suit people from
different walks of life.

It should be noted that the responses to individual questions were generally short. Even
when community members provided feedback on a number of areas, the individual
inputs were short. Questions for discussion should be designed with this in mind. Asking
the public to motivate an opinion (asking, for example, “why do you think this is a
problem?”) may not generate sufficiently-detailed responses. Instead, questions should
focus on answers that can be answered relatively simply with face-to-face consultations
being the focus for more lengthy inputs.

% The preliminary draft bill referred to this body as the “Child Welfare Advisory Council”. It was
re-named in the revised draft bill, as the use of the term “child welfare” is in decline internationally.
The new name is also more comprehensive.
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WRITTEN
FEEDBACK FROM
STAKEHOLDERS

1. Overview

The initial phases of the consultation process invited broad public
input on key issues, such as the age at which a child should be able
to independently access medical treatment, or public opinion on
the use of corporal punishment as a form of discipline. At a later
stage, the process moved towards gaining more detailed input on
specific issues from individuals and organisations which have some
experience with children’s issues.

To achieve this goal, stakeholders with specific expertise were asked
to provide written comments on the draft bill. This was facilitated
by the circulation of the simple-language summary of the bill along
with an annotated copy of the bill itself.

CRAFT CHILD CARE
ARD PROTECTION RILE DRAFT CHILDY CARE &
PROTECTION BILL
* SLIVMANT

. 3

g i i b S
s prf ek d e W A S O e

-

“Concerning facilities that care for children, | believe that school hostels should
be included. This is not absolutely clear from your pamphlet.” - SMS
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The annotated bill included a number of commentary boxes. These explained the provisions
and defined some of the issues that should be considered. Feedback from people who
commented on the bill indicated that the commentary boxes were very helpful. The
bill is over 200 pages long and difficult to digest. The commentary boxes helped to call
attention to problematic issues and to identify the most important points for discussion.

EXAMPLE OF COMMENTARY IN ANNOTATED DRAFT BILL

A commentary box appeared below the definition of “street child” in the draft bill, to
provide the reader with a wider understanding of the issue.

“street child” means a child who -

(a) because of abuse, neglect, poverty, community upheaval or any other reason, has
left his or her home, family or community and lives, begs or works on the streets;
or

(b) because of inadequate care, begs or works on the streets but returns home at night;
(c) isliving on the street and is mainly concerned with survival and shelter; or
(d) isdetached from his or her family and —

(i) lives in a temporary shelter such as a transit facility or abandoned house
or building; or
(ii) moves from one place to another; or

(e) remains in contact with his or her family but because of poverty, overcrowding,
sexual abuse or other abuses within the family, spends some nights and most days
on the street; or

(f) 1isin institutional care and has come from a situation of homelessness and seems
at risk of returning to a homeless existence; and

The Orphans and Vulnerable Children (OVC) Permanent Task Force mentioned, in
connection with the National Plan of Action on OVC, that it is more sensitive to use a phrase
such as a “child living on the street” instead of “street child” (in the same way that “children
with disabilities” is generally preferred over “disabled child”).

The South African Children’s Act 2005 uses the following definition:

‘street child’ means a child who —

(a) because of abuse, neglect, poverty, community upheaval or any other reason, has
left his or her home, family or community and lives, begs or works on the streets; or
(b) because of inadequate care, begs or works on the streets but returns home at night.

A covering letter from the Permanent Secretary of the Ministry was included in each
package of materials sent to stakeholders to motivate responses. This letter was
individualised for each stakeholder, calling the attention of that stakeholder to particular
issues in the draft bill which would probably be of particular interest to that stakeholder.




For example, groups working with HIV/AIDS were urged to comment on the wording
of the section prohibiting discrimination on the basis of HIV status, and organisations
working in the field of disability were invited to comment on whether the existing draft
caters adequately for the protection of children with disabilities. Other stakeholders were
invited to review the entire bill or to choose specific areas of interest to comment on.
Factsheets on selected topics, similarly chosen to match the stakeholders’ specialities,
were included in the information package.

The materials in the information package sent to stakeholders were also available in
electronic form on the Legal Assistance Centre and UNICEF websites and were emailed
to any person who requested them.

Stakeholders were invited to direct written feedback to the Ministry or the Legal Assistance
Centre, and where necessary individual interviews were conducted with stakeholders
to discuss selected issues in more detail. Feedback was invited by post, email or fax, and
responses were sent through all three means.

A total of 144 information packages were delivered to key stakeholders, with invitations to
offer written comment on the preliminary draft bill. The majority of these were delivered
to representatives of organisations based in Windhoek, although packages were also
posted to relevant organisations and stakeholders across the country. Information was
also emailed to stakeholders, including a few experts outside Namibia.5?

We received approximately one response for every eight bills distributed. This response
was lower than expected. One reason for this may have been the fact that many of the
stakeholders had already been included in the consultations through the regional and
national workshops. Another reason is purely practical, and sadly unavoidable - the large
size of the bill. Much work was done to make the material as user-friendly as possible
through the production of factsheets, a bill summary and commentaries to accompany
the text of the bill. However, the length of the bill could not be changed and it may have
been off-putting to some people.

Another factor may be that the consultation process around the Child Care and Protection
Bill is the first law reform consultation in Namibia to take place on such a broad scale.
People may not have understood the value which would be placed on their opinions, or
may not have realised that their opinions could really change the draft bill. An important
phase of follow-up to the consultation process will to disseminate information on how
public and stakeholder input contributed to the revision of the draft. We hope that such
feedback will convince the public that their input is valued and that participation in law
reform processes is worth the time and effort involved.

% A list of individuals and organisations who were sent information packages and invited to submit
written comments is included in an appendix to this report, which is available from the Ministry or
the Legal Assistance Centre on request.
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ORGANISATIONS AND INDIVIDUALS WHO SUBMITTED
DETAILED WRITTEN INPUT

Church Alliance for Orphans (Dr Henry Platt)

Church Benevolence Board (Estelle Labuschagne)
Family Health International (Dr Lucy Steinitz)

Film Association of Namibia

Friendly Haven Shelter

Law Society of Namibia

Michelle McLean Children Trust

National Planning Commission

National Society for Human Rights

10. Nedbank Namibia (Manager: Development & Support)
11. Office of the Ombudsman

12. Office of the Prosecutor-General (Advocate Nyoni)

13. Self-regulating Alcohol Industry Forum

14. Women'’s Leadership Centre

15. Women'’s Action for Development

16. Adv B Kruger, international expert on trafficking

17. Adv C van der Westhuizen, private legal practitioner
18. Sonja Gierse-Arsten, PhD candidate conducting research in Namibia
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‘? ﬁw “A word of appreciation for the great work.”

_&H}j-ﬂ' Church Alliance for Orphans

2. Summary of written responses
from stakeholders

2.1 Age of majority

As discussed previously in this report, one issue for discussion was how to handle the
fact that the draft bill defined a child as a person under age 18 while the age of majority
in Namibia stands at age 21.

Support for lowering the age of majority to 18 was given by the Church Alliance for Orphans
and a PhD student who conducted research in Namibia. The Law Society did not comment
specifically on what the age of majority should be, but recommended that if the age of
majority remains at 21, provisions should be made for persons between the ages of 18-21 as




these persons would be neither children nor majors. Women'’s Action for Development was
hesitant to support the lowering of majority to 18 years but similarly noted that the bill would
create a grey area between 18 and 21, when a person is not a child but is still a “minor”.

2.2 Designated social workers

The preliminary draft bill provides for two types of social workers - social workers
and designated social workers. A designated social worker means a social worker who
is designated on the basis of experience and qualification by the Minister of Gender
Equality and Child Welfare to perform specific duties under the law; social workers who
are not designated social workers may not perform these duties.

The Church Alliance for Orphans, the Church Benevolence Board and the Law Society
suggested that the definition of a designated social worker should be broad enough
to allow private social workers to engage in certain functions. Social workers from the
Ministry of Gender Equality and Child Welfare suggested that private social workers
permitted to perform statutory work should work under Ministerial supervision and
channel all cases through control social workers at the Ministry. One example given
was that adoption cases should be channelled through the Ministry before the case
is presented to the children’s court. The Ministry social workers also suggested that the
Ministry must have party status in all adoptions so that they can intervene if needed. This
opinion was supported by an advocate who handles court cases involving children, who
noted that the current role of the Registrar of Adoptions is not clear.

The Ministry social workers recommended that certificates should be issued to designated
social workers as evidence of their authorisation and that the authorisation should be
periodically renewed. They also suggested that a fee structure for private social workers
should be prescribed.

Stakeholders also urged the use of auxiliary social workers or other personnel to help
social workers with the increased workload that the implementation of the bill may entail.

The Ministry social workers agreed with the recommendation that social workers designated
as “probation officers” should have specific functions relating to criminal justice, and that
not all social workers should automatically be probation officers (as is the current practice).

“National Society for Human Rights presents its compliments to
Honourable Minister of Gender Equality and Child Welfare and
congratulates Honourable Marlene Mungunda and her entire
staff on the preparation of the Child Care and Protection Bill.”

National Society for Human Rights
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2.3 Definitions

Abandonment

Several stakeholders recommended that the term “abandonment” must be clearly defined
so that it can be consistently applied to children when determining whether they were in
need of protection or available for adoption.

Caregiver, primary caretaker and guardian

Women’s Action for Development noted that many people in Namibia understand the
term guardian to mean someone who cares for a child when the child is not with the
parent. They noted that there is a need to clarify the terminology in the bill regarding
the various persons who may care for children, and to ensure that community members
understand the different terms. While some of these terms have fixed legal meanings,
this point is a useful one to guide public education on the law once it is final.

“On behalf of the Management of “Women’s Action for
Development, | wish to extend my sincere congratulations
and appreciation towards the Ministry of Gender Equality
and Child Welfare on its work on the draft ‘Child Care
and Protection Bill’ and for extending an invitation to the
organisation to submit its comments to the Ministry.”

WOMEN’S ACTION FOR Executive Director, Women’s Action for De‘\lleellﬁggliae::(l\j\l/i:‘ll)(i
DEVELOPMENT

2.4 Best interests of the child

One of the objectives of the Child Care and Protection Bill is to promote the best interests
of the child, which is also the guiding standard under the United Nations Convention on
the Rights of the Child. This means the best interests of a particular child should guide
any decision about that child. The preliminary draft bill included a long list of factors
which decision-makers should consider when deciding whether an intervention or action
is in the best interests of a child (such as the child’s sex, age, background, maturity, level
of development and cultural, ethnic and religious identity, as well as the impact of any
disability or chronic illness). The PhD student recommended that the proposed criteria
for the best interests of the child should include an assessment of the attitude of the
parent, which could include the behaviour of the parent, such as addiction to alcohol or
drugs.




2.5 Rights and responsibilities

Some countries have decided to include children’s responsibilities in their child laws
alongside children’s rights. For example, the Children’s Act in Kenya includes a section
on the responsibilities of children. The African Charter on the Rights and Welfare of the
Child also includes sections on children’s responsibilities. Many stakeholders supported
the inclusion of children’s responsibilities in the law, to emphasise the point that rights
and responsibilities go together.

“On behalf of the members of SAIF, | thank you for the opportunity
to participate in this policy process.”

Patricia Hoeksema,
Chairperson, Self-regulating Alcohol Industry Forum (SAIF)

2.6 Child Welfare Advisory Council and
Children’s Ombudsman

The preliminary draft bill provided for a Child Welfare and Advisory Council, which
would be a government-appointed body with the task of promoting the rights and
interests of children in society. (The idea was that it would be somewhat similar to
Namibia’s Labour Advisory Council which advises on issues relating to the Labour Act.)
The preliminary draft bill also provided for a Children’s Ombudsman, who would be
charged with protecting and promoting the rights and interests of children. As Namibia
already has a general Ombudsman, it was necessary to consider how the two officials
could work together.

Most stakeholders who responded gave support to a Child Welfare and Advisory Council
and a Children’s Ombudsman.

Women’s Action for Development (WAD) supported the establishment of a Child Welfare
Advisory Council and a Children’s Ombudsman and suggested that Child Welfare
Advisory Council should consider the inclusion of specific interest groups, such as
churches, traditional authorities and social welfare organisations. WAD did not support
the provision of a permanent place on such a council for international organisations such
as UNICEF or the World Health Organisation, on the grounds that such organisations
are not always permanently based in the country. WAD felt that new regional structures
are not required to support the council as there are sufficient structures in place that
could play this role. Family Health International recommended that the mandate of the
Child Welfare Advisory Council should include review of child placements for quality
assurance and to assist with specific cases that resulted in conflict.
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The Law Society reported that there was divided opinion within the society as to whether the
Children’s Ombudsman should be independent or a member of the present Ombudsman’s
Office. Family Health International supported a tie-in between the Children’s Ombudsman
and the existing Ombudsman.

Regardless of the placement of the Children’s Ombudsman, the Law Society recommended
that this official’s qualifications and powers should be specified in the law in greater detail.

The Office of the Ombudsman provided written feedback and met with Technical
Working Group members on multiple occasions to discuss the most effective method
of incorporating a Children’s Ombudsman into Namibian law and structures. The
conclusion of the Office was that it would be best to add an official with a specific focus on
children’s rights to the existing Office within a planned new directorate on human rights,
rather than creating a separate body. The Ombudsman noted that the Office already
has the jurisdiction, accessibility, capacity, authorisation and powers to incorporate the
proposed role, and that utilising a single office would provide for a more cost-effective
operation - particularly with respect to outreach work in Namibia’s 13 regions.

K‘@ = “Thank you very much for giving the Michelle McLean
Children Trust the opportunity to share in this all

z important piece of possible legislation. It is very much
MICHELLE  appreciated.”
-McLEAN- Michelle McLean Children Trust
ERILF R "TRILAET
| wOaz

“Children are powerless but priceless, have
quiet voices, yer so expressive. We speak a
lot about chitdren and how important fhey are,
make a reference 7o fhe children as being fhe
futture nation, but they are living right now; fheir
Childhood is happening Today and not in the future,
Therefore we need 7o actively parficjpate in The
discussion and make wortfy contributions.”

Ongwediva Councillor Thikameni Ekandjo,
speaking at a public meeting to discuss the Child Care and Protection Bill,
quoted in The Namibian on 5 June 2009.




THE ROLE OF THE CHILDREN’S OMBUDSMAN:
Opinion of the Office of the Ombudsman

The Office of the Ombudsman would like to congratulate the Ministry of
Gender Equality and Child Welfare on its extensive public consultation
3 on the Child Care and Protection Bill, which is sure to make the final law
a6 more responsive to the needs of Namibia.

In response to the Ministry’s invitation for input, we would like to highlight one area of the
bill that has not yet received sufficient attention - the question of whether or not Namibia
should appoint a Children’s Ombudsman. Namibia recently announced the position of a
Media Ombudsman. The time is ripe to discuss whether there is a also a need for Children’s
Ombudsman. Article 4 of the Convention on the Right of the Child (CRC) obliges state parties to
“undertake all appropriate legislative, administrative and other measures for the implementation
of the rights recognised in the present Convention” The Committee on the Rights of Child
recognizes independent National Human Rights Institutions, such as an Ombudsman, as
important mechanisms to promote and ensure the implementation of the Convention and
considers the establishment of such institutions to fall within the commitment made by State
parties upon ratification to ensure the implementation of the Convention.

The Ombudsman is an independent public official with a Constitutionally-mandated
role that includes a duty to investigate complaints concerning violations of fundamental
rights and freedoms by any person, abuse of power by government officials and
the over-utilization of natural resources or environmental degradation. The Office of
the Ombudsman also conducts research and makes recommendations for law and
policy reform. The strategic goal of making the Office of the Ombudsman more visible in
Namibia and more accessible to the entire Namibia population has been met with
astounding success. Two regional offices were established during 2005 in Keetmanshoop
with 21 additional visiting points and Oshakati with 41 additional visiting points. Places
that are not covered by the regional offices are covered by investigators from head
office who conduct complaint intake clinics at 50 visiting points. The establishment
of the regional offices would have remained a strategy or dream were it not for the
financial assistance and encouragement which the Office received from the Embassies
of the Royal Netherlands and Finland. With their financial assistance we were able to
run the regional offices until the end of 2006. The intention was then expressed to place
a regional representative and permanent investigating staff at the regional offices. This
is now a reality because both regional offices have each three investigators and an
office administrator to serve the citizens in their regions. The intention is to open an
additional regional office at Swakopmund during this financial year to serve the Erongo
Region and another in the Otjozondjupa Region during the next financial year.

It is clear that much progress is being made in Namibia. However children’s rights
in Namibia have not yet received the attention they deserve. This is because although
children do have rights, it is often an adult who must ensure the realisation of these
rights. In a country such as Namibia, not all adults are able to help children realise their
rights. Many examples can be cited of situations where human rights, not just children’s
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rights, have been ignored. Namibia has a rapidly emerging uranium mining industry, but
unless land and environment rights are protected, decisions about the use of our natural
resources may have detrimental consequences. HIV/AIDS is a constant issue, and the
related discrimination and stigmatisation affect the lives of many people in Namibia.
Namibia has a high rate of gender-based violence and there is still a long way to go to
achieve gender equality. With what sometimes seems like overwhelming issues to fight,
the plight of children can all to easily be overlooked, ignored or misunderstood. One just
has to look at the challenges people face obtaining birth certificates, child maintenance
grants or access to education to see that the need to strengthen children’s rights in Namibia
cannot be ignored.

Norway was the first country in the world to provide for the position of a Children’s
Ombudsman in 1981. Eight years later, the Children’s Ombudsman reviewed progress:
“it’s difficult to predict what the situation for children’s rights would have been without the
Ombudsman, but it is probably safe to say that the results would not have come as fast as they
have. There is no doubt that the Ombudsman can start an initiative with fewer difficulties
than institutions or persons who might be restricted by loyalties to an institution or political
leadership’.

Such a statement could apply to Namibia as much as it does to Norway. Namibia has
been independent for 19 years; celebrations for 20 years of freedom are just around the
corner. But whilst we can celebrate enormous progress in many areas, changes in
the arena of children’s rights have been slower than they could have been. For example
according to the latest Demographic and Health Survey, secondary school attendance,
at just 40% and 53% for boys and girls respectively, lags far behind our success at
increasing primary school enrolment. Only 49% of children under the age of 2 have a
birth certificate and 92% of orphans and vulnerable children between the ages of 0-4
do not receive basic support services. Children’s rights exist but their implementation
has not yet been sufficiently effective.

Itis for these reasons and many more that the Office of the Ombudsman would welcome
the implementation of a Children’s Ombudsman. We envisage a Children’s Ombudsman
who would focus on four key tasks: (1) monitoring the implementation of law and policy on
children’s rights (2) spearheading advocacy campaigns on key children’s rights issues to
raise public awareness at grassroots level (3) representing children in test cases to advance
jurisprudence on child rights where necessary and (4) liaising with officials in similar posts
in other countries, to help Namibia keep abreast of vital developments and best practices in
the field. Through these means, children’s rights can be fully realised in Namibia.

Since Namibia already has the Office of the Ombudsman, we suggest that the proposed
Children’s Ombudsman should be incorporated into the existing structure. The Committee
on the Right of the Child found that specialist independent human rights institutions for
children have been established by a growing number of State parties. However, the Committee
is of the view that “where resources are limited, consideration must be given to ensuring
that the available resources are used most effectively for the promotion and protection of
everyone’s human rights, including children’s, and in this context development of a broad-
based National Human Rights Institution that includes a specific focus on children is likely
to constitute the best approach. A broad-based National Human Rights Institution should
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include within its structure either an identifiable commissioner specifically responsible
for children’s rights or a specific section or division responsible for children’s rights”.

Namibia is a country that has limited resources. Therefore it is sensible to try and make
the best use of existing options. The Office of the Ombudsman as a typical broad-based
national human rights institution is one of the independent mechanisms which can perform
the functions of promoting, protecting and monitoring implementation of a number
of Conventions. This makes internal and international cooperation all the more important
and indeed vital necessary. The Office of the Ombudsman is a member of the International
Coordinating Committee of National Human Rights Institution for the Promotion and
Protection of Human Rights, the Network for African National Human Rights Institutions,
the International Ombudsman Institute, the African Ombudsman and Mediators Association
and the Commonwealth Forum of National Human Rights Institutions.

The Office of the Ombudsman complies with the requirements laid down by the
Committee on the Rights of the Child. However, it must be stated that there has been little
change over the years in the manner in which we have exercised our powers and carried
out our duties and functions. Our approach over the years had been to investigate and
resolve mostly maladministration complaints due to a lack of capacity to deal properly
with complaints relating to human rights. However this approach is outdated and not
in line with worldwide practice, which is to engage in large-scale education efforts in
order to become proactive, rather than re-active.

For the reasons set out above, the Office of the Ombudsman is of the view that it would
make more sense to strengthen the Office of the Ombudsman with human and financial
resources to include within its structure a directorate for human rights, with a specific
focus on children’s rights. The inauguration of a dedicated staff member within the Office
of the Ombudsman with a focus on children’s rights would not only economise, but would
also connect the protection of children rights provided for in Namibia’s Constitution with
the protection of other constitutional rights and freedoms. At a practical level, it would also
enable the Children’s Ombudsman to work within the framework of the Ombudsman Act,
which already sets forth powers and procedures for investigations to facilitate the work
of the Ombudsman’s staff, and to utilise the regional structures, outreach programmes
and investigation mechanisms which already exist for the general work of the Office of
the Ombudsman.

Through the public consultation process for the Child Care and Protection Bill, the Ministry
of Gender Equality and Child Welfare has made substantial progress in highlighting the
importance and value of children’s rights in Namibia. The Office of the Ombudsman
supports this endeavour and would welcome the opportunity to further the progress
of children’s rights in Namibia through the addition of a Children’s Ombudsman to the
Office. To paraphrase the sentiments of the first Children’s Ombudsman in Norway, it will
be difficult to predict what the situation for children’s rights in Namibia will be without a
Children’s Ombudsman, but it is probably safe to say that positive results will not come
as fast as they would with a dedicated child protector to help advance children’s rights.

Letter submitted to the Permanent Secretary of the Ministry of Gender Equality and Child Welfare
summarising the viewpoint of the Office of the Ombudsman
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2.7 Parenting plans

Sometimes more than one person has responsibility for a child, and in some cases this
can lead to conflict. It may be that the child’s parents cannot agree. It may be that the
child is in the care of someone other than the parents, such as a grandmother or a close
family friend or foster parents. To help protect the best interests of the child in such
situations, the preliminary draft bill provided for parenting plans.

Stakeholders gave support for the concept of parenting plans, provided that the procedure
for development and registration of parenting plans was accessible to poorer communities.
The Law Society recommended that a parenting plan should require the assistance of a
legal practitioner only when the parties cannot come to a mutual agreement. Women’s
Action for Development (WAD) recommended that parenting plans should specify where
a child stays during the holiday period, who covers travel costs, and whether the parents/
caregivers agree that the child is mature enough to make independent medical decisions.
WAD also noted the need for an enforcement mechanism for parenting plans which are
made into court orders.

2.8 Mandatory versus voluntary reporting

Reporting laws are designed to bring cases of possible child abuse or neglect to the attention
of public authorities who are in a position to help. Mandatory reporting laws require people
to report cases if they suspect that a child is being mistreated, while voluntary reporting
laws encourage people to report cases if they suspect that a child is being mistreated.
The majority view of the stakeholders who gave written comment was that professionals
working with children should be required to report, while reporting should be voluntary
for all other people.

2.9 Prevention and early intervention

Prevention and early intervention services are services that are designed to reduce the
risk of violence or other harm within the family environment. A number of stakeholders
supported the idea of allowing a court to order families to receive prevention or early
intervention services if the child is deemed to be at risk of becoming a child in need of
protection.

The preliminary draft bill included a broad list of potential prevention and intervention
services. Women'’s Action for Development recommended that the list of services should
include spiritual guidance and psycho-social services which deal with trauma and
build a child’s self-image to strengthen the child against being a victim of abuse.




2.10 Child protection proceedings

Women’s Action for Development supported the concept of using pre-hearing conferences,
which are meetings held prior to a court hearing to try and reduce the issues in dispute.

The Church Benevolence Board recommended that the time period for a social worker
to investigate a child protection case before it goes before a children’s court should be
increased from 30 to 60 days.

With regard to legal representation in child protection cases, the Law Society recommended
that prosecutors continue to be automatically designated as children’s court assistants (as
under the current law) so that they can be delegated to assist if legal representation is not
readily available. Women’s Action for Development supported the inclusion of provisions
to allow for independent legal representation.

Although the preliminary draft included an extensive list of possible court orders, to
allow courts to tailor their orders to fit the situation of particular children, the Law
Society recommended adding a general catch-all provision authorising the children’s
courts to make any order that would be in the best interests of the child.

A private legal practitioner recommended that the rules of the children’s court should be
revised and streamlined in order to ensure that litigation is expedited and cost effective.

2.1 Foster care

The preliminary draft bill generally followed the existing framework for foster care.
However, social workers consulted by international expert Bep van Sloten in the course
of a study on foster care options undertaken on behalf of the Ministry and UNICEF,
supported the need to reconceptualise foster care by separating such care into
(a) kinship care - which refers to any private arrangement made between the child’s
parent and a family member or friend for the care of a child and (b) foster care — which
refers to care by strangers who have applied to the Ministry to be foster parents and have
received training for this role. A kinship carer should have some basic parental rights
and responsibilities, but the parent should retain the essential aspects of custody and
guardianship, such as the ability to end the arrangement and to decide on major matters
such as consent to the marriage of a minor. If a disagreement arises in the context of
kinship care, the family should be able to approach a social worker to arrange a family
group meeting to help decide the matter.

The Church Benevolence Board (composed of private social workers) did not support the
need to register a list of prospective foster parents. Their justification was that private
organisations often have their own lists and the proposed central list would be an
unnecessary duplication.
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The Church Benevolence Board further recommended that the maximum number
of children fostered should be measured with respect to the household rather in terms
of an individual carer. Women’s Action for Development recommended that in general,
a maximum of three foster children should be placed with a single foster parent, while
Ministry social workers supported the placement of a maximum of six children per
foster parent.

2.12 Residential child care facilities

There are a number of facilities that provide care for children, such as children’s homes,
creches, day care centres, shelters and places of safety. In terms of the preliminary draft
bill, these facilities must be registered with the Ministry of Gender Equality and Child
Welfare, and must comply with minimum standards prescribed by legislation.

The Church Alliance for Orphans recommended that community hostels should be
registered as they are currently not covered by any legislation. Social workers from
the Ministry recommended that early childhood development centres should also be
registered under the forthcoming law. The Friendly Haven Shelter recommended that
facilities should be required to renew registration certificates on an annual basis.

The Michelle McLean Children Trust supported the need for simple provisions regarding
minimum standards as many people who wish to care for children may not be able to do
so if the standards are too complex. The Trust also recommended that a list of registered
facilities should be published in the government gazette, to assist with the identification
of approved facilities that would be eligible to receive funds from donors.

The Ministry organised a small meeting with some of its key social workers to discuss
feedback received on residential child care facilities during the course of the foster care
study commissioned by the Ministry. The social workers at the meeting identified a need
for the Ministry to have greater powers to inspect and monitor homes for children, and
suggested that homes should be penalised if they refuse to allow a social worker access
to inspect the facility. They noted that a penalty is also required for homes that refuse to
register, although conditional registration should be permitted for homes that are not yet
up to standard but are taking good faith steps to meet the requirements.

2.13 Adoption

One issue relating to the provisions on adoption in the preliminary draft concerns
the waiting period (or “cooling off period”), which is a designated time between the
point when consent is given by the biological parent(s) and the point when the adoption
is made final by court order. The intention of this waiting period is to allow time for the
biological parents to reconsider the decision to give a child up for adoption. Internationally,
waiting periods commonly range from 30-90 days. The Church Alliance for Orphans




(CAFO) recommended that the waiting period should be 60 days. Women’s Action for
Development (WAD) recommended a shorter 30-day waiting period.

CAFO and WAD both recommended a defined age gap between the prospective adoptive
parent and the child. Social workers from the Ministry recommended that the minimum
age for adoption should be 25.

The Law Society was of the opinion that the law should set a definitive age at which
the child must give consent for adoption. In contrast, WAD did not support setting a
specific age at which a child must give consent for adoption, as opposed to tying consent
to the maturity of a specific child.

The Law Society recommended that it should be possible to apply to rescind an adoption
order if this would be in the best interests of the child, without requiring any other reasons.

A private legal practitioner noted the need for more provisions on intercountry adoption,
including details of timelines and roles and responsibilities.

There was universal support for a ban on advertising for adoption and surrogate mothers.

Two personal interviews were conducted with stakeholders on the topic of adoption.
One interviewee was a legal practitioner working in the field of family law who is also
an adoptive parent, and the other was an adoptive parent working for a Namibian non-
governmental organisation. These two stakeholders had differing views regarding the
provisions that should be included in the bill. For example, while one had concerns
about the necessity of a waiting period, particularly if it is a baby who is being adopted,
the other felt that a waiting period was essential.

One of the adoptive parents interviewed had adopted her child through the South African
adoption system. She noted that there were some differences in the system compared
to the Namibian process, such as the fact she had to prove that she was healthy and had
at least 20 years to live, and that she had to attend compulsory parenting classes. She
suggested that Namibia might consider incorporating requirements such as these.

2.14 Grants

There are four types of grants available for the care and protection of children in Namibia
in terms of the Children’s Act of 1960: (1) child maintenance grants; (2) foster care grants;
(3) allowances paid to children’s homes and places of safety; and (4) grants for children
with disabilities. The preliminary draft bill made no provision for any grants. Stakeholders
were asked to consider what type of child-related grants were needed in Namibia.

Many of the Ministry social workers supported the concept of a universal child care
grant, explaining that a means-tested grant will still miss the most marginalised persons
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with the least resources. However, if no universal child grant is implemented, they
recommended that there should be a means-tested child maintenance grant which could
be made available to kinship carers as well as parents. Courts should not be involved in
the authorisation of grants for kinship carers, as this currently takes up too much court
and social worker time without providing any clear protections for the children involved.

The Michelle McLean Children Trust cited concern about delays in processing grants for
children in places of safety. They noted the need to revise the process.

2.15 Consent to medical interventions

Consent to medical treatment and surgery

The age of consent for medical treatment and surgical operations under the 1960 Children’s
Actis 18. Stakeholders were asked to consider whether this is adequate, or whether the Child
Care and Protection Bill should set a lower age of consent or use some other standard
such as an assessment of the child’s maturity. Few written comments were received on
this topic. The Church Benevolence Board recommended that a child should be able to
consent to surgery only at age 18. The PhD student recommended age 16 for both medical
treatment and surgery, but suggested making a differentiation between medical and
cosmetic treatment.

Consent to HIV testing

Stakeholders were also invited to comment on the age at which a child should be able
to get an HIV test without parental permission. Few written comments were received
on this topic, and none from organisations working in the field of HIV/AIDS. Those who
did comment expressed concern that although a child should be able to independently
consent to HIV and other medical testing, the child might still need adult support to deal
with test outcomes. To overcome this problem, one individual stakeholder recommended
that a child should be accompanied by an adult of his or her choosing rather than
specifying that the adult must be the parent or guardian (who might not be supportive).

2.16 Child labour

The preliminary draft bill included some general provisions about the worst forms of
child labour. Stakeholders were asked to give examples of the worst forms of child labour.
One individual stakeholder recommended that the law should make it a crime to let
a child work during school hours. This stakeholder also called for the expansion of the
proposed provision on sexual exploitation to include pornography, child prostitution
and other forms of sexual exploitation. The National Society for Human Rights proposed
that the provisions on the worst forms of child labour should protect children under the
age 18 against recruitment into armed forces and use in armed conflicts.




2.17 Child-headed households

The preliminary draft bill identified a child-headed household as a household where
all three of the following circumstances are present: (1) the parent or care-giver of the
household is terminally ill or has died; (2) there is no adult family member available to
care for the children in the household; and (3) a child has assumed the role of care-giver
for some other child in the household. The bill also provides for the role of an adult
to oversee the household. One set of written comments, echoing a recommendation
made in some of the consultative meetings, supported the need for a simple complaints
mechanism for children living in child-headed households.

2.18 Harmful cultural practices

The preliminary draft bill did not include any statement on harmful cultural practices, even
though this issue is addressed in the African Charter on the Rights and Welfare of Children.™
One individual stakeholder recommended the inclusion of a provision prohibiting harmful
cultural practices such as this: “No child should be subjected to female genital mutilation,
some forms of male circumcision, sexual initiation, early marriage and betrothal or any
other cultural practices which are harmful to the child’s physical and mental well-being”.

Women’s Leadership Centre provided a list of harmful cultural practices they had identified
during research conducted in the Caprivi region. These include:

malebe (stretching the labia minora)

kukonyiwa inge ku omile (dry sex)

sikenge (initiation)

kutamunwa (testing for sexual readiness)
mulaleka (having sex with someone who is asleep)
kufwamena (widow cleansing)

lipazo (scarification)

ku zwisa sijabana (removal of growths)

arranged and forced marriages.

© © © © © © © © ©

70 Article 21 of the African Charter reads as follows:

1. States Parties to the present Charter shall take all appropriate measures to eliminate harmful social
and cultural practices affecting the welfare, dignity, normal growth and development of the child
and in particular:

(a) those customs and practices prejudicial to the health or life of the child; and
(b) those customs and practices discriminatory to the child on the grounds of sex or other status.

2. Child marriage and the betrothal of girls and boys shall be prohibited and effective action, including
legislation, shall be taken to specify the minimum age of marriage to be 18 years and make registration
of all marriages in an official registry compulsory.
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Child trafficking

Responses on the provisions for trafficking were received from Adv Beatri Kruger, a senior
lecturer in criminal law at the University of the Free State whose current research focuses
on trafficking and from Adv Nyoni, Chief Legal Officer and the Head of Sexual Offences,
Domestic Violence and Maintenance Unit in the Office of the Prosecutor-General.

These inputs noted that the definition of trafficking in the bill should be aligned with
international definitions and adjusted to cover trafficking within Namibia as well as
cross-border activity. They also recommended that the criminal offences in the bill
should cover not just individuals, but also legal persons such as companies and travel
agencies which may be involved in human trafficking.

The preliminary bill provided for the return of a child to the place from which he or she
was trafficked. The comments recommended that the bill should additionally allow for
the return of a child to an alternative location if it is not safe or appropriate to return the
child to the original location.

It was suggested that there should be protection for the privacy of victims of trafficking
and some provision to ensure that foreign victims of trafficking who find themselves in
Namibia are able to receive key state services.

Technical recommendations were made regarding extra-territorial jurisdiction, the
prohibition of criminal prosecution of victims of trafficking for violation of immigration
laws and the wording of some provisions on protective measures for trafficking victims.

Underage drinking

The Self-regulating Alcohol Industry Forum (SAIF) provided feedback on the possibility of
including provisions on underage drinking in the bill. The preliminary draft bill was silent
on this topic, but proposals for law reform in this area had been discussed in a monograph
published in early 2009 by the Legal Assistance Centre . A summary of these proposals was
included in the factsheets to spark further discussion. The key proposals were as follows:

1. Prohibit children under the age of 18 from being in certain types of drinking
establishments except when accompanied by a parent or guardian.

2. Require alcohol sellers to confirm the age of the buyer by checking identification and
strengthen penalties for presentation of false identification by the buyer.

3. Make alcohol suppliers and sellers legally obliged to check the age of the buyer
through an identification check and strengthen penalties for presentation of false
identification.

4. Clarify situations where alcohol can be supplied to persons under age 18 (for example
as a religious sacrament, or in moderate amounts for older children drinking under
parental supervision).

™ Legal Assistance Centre, Monograph 4 - Alcohol and Youths: Suggestions for Law Reform, 2009.
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SAIF was in agreement with all recommendations except for .=::
the proposal for more restrictive rules on drinking and driving é e e

for persons under age 21. SAIF noted that this may not address
the real issue as research suggests that young adults will always
be a high risk category, prone to irresponsible and impulsive behaviour. This implies that
irrespective of what the drink-drive limit is, they engage in high risk behaviour. SAIF also
noted that there is not enough evidence to support a correlation between more restrictive
rules for under-21s and lower levels of crashes or fatalities. Instead, SAIF recommended
that effective law enforcement and high visibility campaigns by police and road traffic
personnel would be effective in curbing the incidence of drunken driving.

Further support for the recommendations on underage drinking comes from the people
consulted during the drafting of the monograph, namely René Adams (Coalition on
Responsible Drinking), Verona de Preez (Etagameno Rehabilitation and Resource Centre),
Maretha Maree (University of Namibia), Connie Botma (UNICEF), Dr Johnny Strijdom and
Patricia Hoeksema (Namibian Breweries, also chairperson of SAIF).

“The alcohol industry firmly believes that alcohol-related harm can only
be addressed through a targeted approach. As such, we are pleased to
note the extensive work that has gone into addressing issues pertaining
to children and alcohol.”

Patricia Hoeksema, Chairperson, Self-regulating Alcohol Industry Forum (SAIF)

Baby-dumping

Baby-dumping and infanticide are significant problems in Namibia, although we have
no national statistics. While the killing of a baby is a crime, it can be difficult to judge
these cases because of the complex physical, mental and emotional factors involved -
such as a special form of depression called “post-partum depression” that some new
mothers experience. Some countries make infanticide a separate crime to murder. The
Legal Assistance Centre made a series of recommendations to address baby-dumping in
a monograph published in 2008.™

2 Legal Assistance Centre, Monograph I: Baby-dumping and Infanticide, 2008
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registers used in the United States; -
3. to ensure that the forthcoming law reforms on adoptions ¥ |
provide for abandonment as a grounds for dispensing with
parental consent to adoption, perhaps with a short period during which either parent
could reclaim the infant; and
4. to ensure that no child is put up for adoption before police reports of missing children
are checked (as a safeguard against fraudulent misuse of safe havens).

These recommendations formed the basis of discussion about the revision of the draft
bill. Several stakeholders who gave written input supported the proposals to include
provisions to address baby-dumping.

3. Assessment

The level of response for the written consultations was lower than expected. However,
where responses were received, the extent and breadth of input was good. Some
organisations, such as Women'’s Action for Development and the Law Society, provided
detailed comments about many sections of the bill. Other organisations, such as the
National Society for Human Rights or the Michelle McClean Trust, provided comments
only on a few selected topics. Both forms of feedback were welcomed.

As discussed in the introduction, the low level of response may have been due to the
fact that the other avenues for input were particularly effective, and people felt that they
had already given their opinions in various workshops and meetings. It also indicates
that appeals for written input should not replace forums which allow for face-to-face
discussions amongst experts.

The experience with this bill also shows that, due to competing interests, the involvement of
key expert stakeholders is likely to be fairly limited. Thus, appeals to expert stakeholders
for written feedback cannot replace the role of experts hired to analyse and revise the
bill. Therefore a sufficient budget is needed to ensure that appropriate experts can be
hired to assist with work on a law reform project.
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INCORPORATING
THE INPUT
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1. Collating the input

In order to make the data received from the various forms of
consultation usable, it was necessary to collate the input by topic. This
was done on behalf of the Ministry by the Legal Assistance Centre.
The input was logged into tables arranged by topic, for easy reference.
These tables indicated the source of the input, such as whether it
came from a children’s consultation, an adult workshop, a member of
the public or a stakeholder. The purpose of this identification was to
help to weigh opinion properly for purposes of revising the bill. For
example, the opinions of social workers were particularly important
on the issue of investigating potential child protection cases, while
children’s opinions on minimum standards in residential child care
facilities were of particular relevance.

The public consultation process was designed to be as inclusive and
as flexible as possible. It was not designed as a research study. For
example, the responses received do not come from a representative
sample of Namibians. This means that it would have been meaningless
to compile detailed statistical summaries, such as recording how
many people consulted preferred an age of majority of 18 compared
to those who preferred 21. The purpose of the consultations was to
give some indication of the range and division of opinion, and to
record the reasons given to motivate different positions in order to
guide policy decisions on controversial matters. Therefore detailed
breakdowns of opinion are not reported.

“What happen with step children to a father if the mother past away and the

biological father who did not fulfill parental responsible want his kids back?”
- SMS



SAMPLE ENTRY FROM TABLE COLLATING THE INPUT RECEIVED
Objectives and Guiding Principles of the Child Care and Protection Act

Comment

The discussion on the medical
decisions children should be
allowed to make diverted to a
discussion about the rights of
children and whether children
should be children or whether
the law should give children the
right to decide certain issues
affecting them.

There was concern that the
bill is placing too much of a
burden on children and that
this ruins their childhood.
There was also a concern that
the bill is proposing too many
different ages where decisions
can be made. This was felt to
be confusing for the service
providers.

One participant was
particularly strong in her
opinion that children should be
allowed to be children and that
the bill is giving them too many
responsibilities.

The discussion also led

to a debate on rights vs.
responsibilities. The group
agreed with the proposal

to include children’s
responsibilities in the bill as this
would help to ensure that child
do not abuse their rights. The
group were not concerned that
a violation of responsibilities
could not be punished. A
regional school counsellor
commented that although
responsibilities could help, they
are insufficient if teachers and
other adults are not respectful
to children.

Source
(media)

Regional
Meeting

Date

28-30
April
2009

Information
about person

(age, sex,
occupation)

A group of
38 adults
from various
Ministries
(Health,
Gender,
Education,
Justice &
Safety &
Security),
NGO’s,
Community
Members and
Foundations,
Regional
Councilors,
Women
and Child
Protection
Services and
Churches.

Town
and
region

Keetmanshoop,
Karas

Any
other
details

Comments
are taken
from the
group as
awhole
during
facilitated
discussions
about
children

in need of
care and
protection,
foster

care and
adoption,
facilities
that care
for children
and early
intervention
services.
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2. Revising the bill

The collated input was given to a technical team which
revised the preliminary draft bill in consultation with
the Ministry and the Technical Working Group, with
regular advice from legal drafters in the Ministry of
Justice.

The revision of the draft was done primarily by Dianne
Hubbard of the Legal Assistance Centre and Adv Hennie
Potgieter, a professional legal drafter who is based in
South Africa and was employed as a consultant. Adv
Potgieter was chosen because of his experience with
drafting children’s legislation in a number of countries
in Southern Africa. Mr Willem Bekker of the Ministry
of Justice also contributed invaluable advice.

The Technical Working Group agreed that the revised
draft should be considered by Namibia’s Cabinet and
then referred to the legal drafters in the Ministry
of Justice for final technical attention before being
tabled in Parliament.

The revised draft incorporates brief commentary
designed to assist policy-makers in navigating the bill
and understanding the purpose of certain provisions.

In December 2009, the revised bill was presented
to the Technical Working Group, which approved it,
with a few amendments, for purposes of presentation
to Cabinet.

3. The magnitude of
change

The exciting outcome of the consultation process
is that it fundamentally changed the draft bill; as
one of the legal drafters in the Ministry of Justice
commented, “This bill is completely different from
the one we started with.”

Adv.-Hennie Potgieter

Dianne

Hubbard
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The revised bill included provisions on the following topics, which had not been addressed
at all in the preliminary draft bill:

© children’s responsibilities

©® family meetings

® incorporation of vulnerable witness provisions previously applicable only in the
criminal justice context into all children’s court proceedings

forensic examination of children who may be victims of criminal child abuse or neglect
grants for children

baby-dumping

underage drinking

the four key Hague Conventions on children

the registration of early childhood development centres, shelters for abused women
and children, and community hostels

harmful cultural practices

refugee and immigrant children

© the special needs of children with disabilities.

© @ © © ® ©

© ©

EXAMPLES OF NEW PROVISIONS ADDED TO THE REVISED BILL

Children’s duties and responsibilities

In the application of this Act, and in any proceedings, actions and decisions by
any organ of state concerning any child, due regard must be had to the duties and
responsibilities of a child to -

(@) work for the cohesion of the family, to respect the rights of his or her family
members and to assist his or her family members in times of need;

(b) serve his or her community, to respect the rights of all members of the
community and to preserve and strengthen the positive cultural values of his
or her community in the spirit of tolerance, dialogue and consultation;

(c) serve his or her nation, to respect the rights of all other persons in Namibia
and to preserve and strengthen national solidarity; and

(d) contribute to the general moral well-being of society, provided that due regard
must be given to the age, maturity, stage of development and ability of a child
and to such limitations as are contained in this Act.

Family access to children in alternative placements

A children’s court making an order that a child be placed in alternative care may
make an order regarding regular access to such child by any member of the child’s
family, including a step-parent, or any other person if the court finds that such
access would be in the child’s best interests, and may impose such conditions
relating to such access as it deems fit.




The revised bill also contained a new approach to kinship care and foster care which
was completely different from both existing law and the proposals in the preliminary
draft. This is an important change as it moves the bill from being centred around
Western concepts of child care and protection to a reflection of the specific needs of
children in Namibia. While international examples of care and protection are extremely
important, there is always a need to localise approaches to ensure that they are relevant.
The provisions for kinship care are one such example. The importance of this change
in the bill is reflected by the fact it is one of the few revisions in the bill that received
virtually unanimous support from community members and stakeholders.

Another fundamental change which resulted from the consultation process is the
incorporation of the Children’s Status Act into the revised Child Care and Protection
Bill, to ensure the full harmonisation of these two laws. This idea was motivated by
the magistrates who deal with cases under the Children’s Status Act, and then widely
supported by other stakeholders who work directly with the laws in question.

The original idea to create a new Children’s Ombudsman was modified to create a
Children’s Advocate in the existing Office of the Ombudsman, acting on advice on how
to make the most efficient use of limited financial and human resources.

Some of the proposals in the preliminary draft bill were not retained in the revised bill.
For example, the proposal for a National Child Protection Register was rejected by most
people consulted. This is another example of how international practice must be assessed
for suitability in Namibia. The South African experts discussed the positives and negatives
of implementing a child protection register. One of the major disadvantages is the cost
involved in setting up and running the register. Namibia has a very small population and
alternative methods can be used here to fulfil the same function served elsewhere by
such a register. In this case, all people working with children will be required to produce
a police clearance certificate.

Many other smaller but equally important changes were made. For example, a proposed
provision on parenting plans remained in the revised bill. This concept, based on South
African practice, is completely new to Namibia but found approval amongst those
consulted. However, a requirement in the initial proposal that a lawyer must assist in the
development of a parenting plan has been removed. This is important because lawyers are
inaccessible and unaffordable to many people in Namibia.

The revised bill also incorporates new terminology designed to move away from outdated
concepts of “child welfare” which have been internationally replaced by an emphasis
on “chid protection”, and to signal a break with past practice and philosophy towards
anew and more child-centred approach. Thus, for example, Commissioners of Child
Welfare have become Children’s Commissioners, and what the preliminary draft called
the Child Welfare Advisory Council has been re-termed the National Advisory Council
on Children.
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The institutions for troubled children which were long ago referred to as “reform schools”,
then later on as “schools of industries”, were called “educational and vocational training
centres” in the preliminary draft. Because this term proved to cause confusion during the
public consultations, these institutions have been re-named “education and development
centres” in the revised draft. This terminology reflects the fact that the primary function
of these facilities is not to train children for jobs, but to assist them with behavioural issues
so that they can develop into well-functioning adults.

The internationally-used term “residential child care facility” has been introduced into
the revised bill as a category of facilities which includes places of safety, children’s homes
and education and development centres - since there is common ground between all
sorts of places where children are cared for a residential basis.

Many other draft provisions have been revised to incorporate suggestions from members
of the public and stakeholders. Some examples are shown below.

EXAMPLES OF THE REVISION OF THE BILL
TO INCORPORATE SUGGESTED IMPROVEMENTS

*kkk*x

Criteria for child-headed households

PRELIMINARY DRAFT

The Minister may recognise a household as a child-headed household if -

(@) the parent or care-giver of the household is terminally ill or has died,;

(b) no adult family member is available to provide care for the children in the
household; and

(c) achild has assumed the role of care-giver in respect of a child in the household.

REVISED DRAFT

The Minister may recognise a household as a child-headed household if -

(@) the parent or care-giver of the household is chronically or terminally ill, has
abandoned the children in the household or has died;

(b) no suitable adult family member is available to provide care for the children
in the household;

(c) achild has assumed the role of care-giver in respect of a child in the household;
and

(d) itis in the best interests of the children in the household.




Functions of National Advisory Council on Children

PRELIMINARY DRAFT

The functions of the Council are to -

(@) advise the Minister on matters relating to the welfare of children who receive
services under this Act and any other law relating to child welfare;

(b) advise and assist, where appropriate, any organ of state in the carrying out
of their functions and duties under this Act;

(c) advise the Minister and where appropriate any organ of state on the need for,
and initiation and or amendment of laws on matters relating to the welfare of
children;

(d) prepare and submit annual reports to the Minister respecting activities of the
Council and the exercise of duties and functions of the Children’s Ombudsperson;

(e) design and propose for adoption, to the Minister and where appropriate organs
of state, programs of prevention, protection or care, as the Council considers
necessary for the best interests of children;

(f) study and investigate the implementation of this Act and other laws related
to it for the purpose of making such recommendations for improvement, to the
Minister or any other relevant organ of state, as the Council considers necessary
for the best interests of children; and

(g) perform any other function assigned to it by the Minister.

REVISED DRAFT

The functions of the Council are to -

(a) encourage inter-sectoral cooperation on matters relating to children;

(b) advise government on matters relating to the welfare of children who receive
services under this Act and any other law relating to children;

(c) advise and assist, where appropriate, any organ of state in the carrying out of
their functions and duties under this Act and any other law relating to children;

(d) advise the Minister and where appropriate, any organ of state on the need for
reform of the law on matters relating to children;

(e) prepare and submit annual reports to the Minister relating to the activities of
the Council;

(f) design and propose programmes of prevention, protection or care, as the
Council considers necessary in the best interests of children, for consideration
by the Minister and where appropriate, organs of state;

(g) study, investigate and monitor the implementation of this Act and other laws
related to it for the purpose of making such recommendations for improvement
to the Minister or any other relevant organ of state, as the Council considers to
be in the best interests of children; and

(h) perform any other function assigned to it by the Minister.
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The revised draft incorporates decisions made by the Ministry on a number of contentious
issues. For example, it lowers Namibia’s age of majority from 21 to 18, and makes 14 the age
of independent consent for medical interventions other than surgery (provided that the
individual child in question also satisfies the medical practitioner that he or she possesses
sufficient maturity to understand the intervention in question and its consequences).
It was difficult for the Ministry make decisions on these issues, as there was no clear
public consensus. However, the Ministry was guided by the reasons put forward in the
public debates around the various options. While the final decisions on such matters will
ultimately rest with the Namibian Parliament, the consultation process has enabled the
Ministry to make informed recommendations based on a sound assessment of the pros
and cons pertaining to various issues.

One of the most exciting changes is the “Namibianisation” of the draft bill. Whereas
the preliminary draft drew heavily on provisions in the recently-enacted South African
Children’s Act, the revised draft is now tailored to suit the Namibian situation. It continues
to draw on precedent and best practices from other countries in the region, including
South Africa, but it is now a bill which can be identified as being uniquely Namibian.

While the final Namibian law may serve as a model for other countries who are reforming
their children protection laws, it is the Ministry’s hope is that the consultation process

itself will also be used a model for other countries to enable them to draft new laws
which reflect their own country’s individual needs and priorities.

“The Ofice of the Ombudsman would
like o congratulate The Ministry of
Gender Equaliy and Chid Welfare
on (7s extensive public consulfation
on The Child Care and Profection Bl
wiich is sure To make The findl law more
responsive 1o the needs of Namibia.”

Letter submitted to the Permanent Secretary
of the Ministry of Gender Equality and Child Welfare
summarising the viewpoint of the Office of the Ombudsman
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CONCLUSION

1. Highlights of a successful
process

The revision process of the Child Care and Protection Bill is the largest
national law reform consultation held to date in Namibia. It was a multi-
media, multi-language campaign that involved all sectors of society.
Some of the highlights from the revision process are as follows:

® Twenty-one different factsheets were produced about the Child
Care and Protection Bill. The factsheets were produced in a total of
five languages.

® Approximately 40% of the Namibian population would have seen
information about the draft bill in factsheets circulated as newspaper
inserts in three languages.

® Regional consultations involved participants from all 13 regions in
Namibia.

©® National consultations involved international guests from three
continents.

©® Children and youth represent 30% of all people consulted.

® Thirty-nine workshops, conferences, consultations, focus group
discussions or other meetings were held to discuss the revision
of the draft bill, with 16 of these targeting children or youth.

® About 47% of the people who attended workshops and conferences

about the draft bill did so at meetings that had not been originally

planned - a reflection of the public interest in the topic and a lesson

in the importance of flexibility.

“Yes, parenting plans will be useful. There are many children whose parents are
divorced and always fight over him/her.” - SMS

<l 431dVHD



©® At least 38 radio slots were broadcast — and possibly many more.

® A total of 25 articles, opinion pieces, letters or text messages on the bill appeared in
Namibian newspapers over a period of seven months.

© Eight articles appeared in Namibian magazines over a period of ten months.

® The consultation process was featured on television nine times.

©® A total of seven topics were discussed on Facebook in a group which ultimately had
almost 300 members.

® Information about the revision process was circulated in five electronic-newsletters,
both national and international.

® One in eight people who were asked for detailed written input responded with submissions.

Regional National
meetings meetings
4 8a

Technical
meeting

3%

Consultations

with children m;‘::::_u 4
and youth ol
A series of workshops, meetings and * “Other consultations”

f held t It with describes the workshops and
conrerences were he 0 consult wi meetings conducted during the
the public. The majority of the persons consultation process in addition

hed took pl th h | d to the events originally planned.
reached took place roug unplanne These are detailed in Chapter 8
consultations, which shows that the need and include meetings convened
tobealertt | d tuniti by Yelula/U-Khai, the National

0 D€ alertto unplanned opportunities, Youth Council, LifeLine/ChildLine,

and to budget for them, is extremely the Magistrates Commission
. tant. Th dl t and the Orphans and Vulnerable
Important. € secon arges gl"OUp Children Permanent Task Force,
was consultations targeting children and amongst others.
youth. The fact that almost one-third of
all people consulted were children and
youth is a major achievement.




2. Successful partnering

The consultation around the Child Care and Protection Bill was led by the Ministry, with
UNICEF and the Legal Assistance Centre as key partners. The successful implementation
of the process shows how partnerships between government, international organisations
and local non-governmental organisations can be extremely successful. None of the
three organisations would have been able to implement the revision process as effectively
alone. As a result, the combined effectiveness of the partners was greater than the sum
of the individual impact the partners could have had.

This cooperative approach also demonstrates the importance of joint efforts between
government and civil society in law reform initiatives. Without a strong civil society, it
would be harder for government to get feedback from the people it is supposed to serve.
Non-governmental organisations help bring people with common interests together so
that they can express their opinions to government more effectively. This certainly proved
to be true in respect of the activities conducted around the Child Care and Protection
Bill; without the additional input from civil society, the total input received would have
been radically reduced.

3. Key recommendations for effective
public consultations

Many of the techniques used in this consultation process were new, not only to Namibia
but also to the region. Some of the most successful activities, such as the development
of factsheets, feedback by text message and the development of a Facebook group are
already being replicated internationally. The use of Namibia’s law reform process as a
best practice model is already starting to emerge. To assist others who may embark on
similar processes, we have included recommendations throughout this report on how
to optimise public consultations on law reform.

The key points for successful consultation may be summarised as follows:

® Encourage multi-sectoral involvement in the leadership team.

® Allocate a significant amount of time for research and preparation before the consultation
process starts, so that information can be compiled on the national and international
context and on best practices in other countries.

©® Allow time to develop accessible, well-written and well-researched materials for the
public and the media.

® Engage the media. Consider assigning a dedicated media liaison person for a set period
of time during the process to keep the issue alive in the media.
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® Make special efforts to target the groups of people most affected by the issue - children
in this case. For other laws or issues, key groups might be women, communal farmers
or people working in certain sectors.

©® Ensure that feedback mechanisms are simple and easy for the public to use.

©® Consider appointing a dedicated person to compile and organise the public feedback
into a usable form.

©® Use partner organisations for a “ripple effect” - but plan for unexpected expenses which
may arise from this technique.

® Use as many different means as possible to engage the public, to ensure that different
communities are engaged in the process.

Every law reform initiative will be different. However, the overall goal of consultation
remains the same - to maximise public involvement through accessible means. Involving
the public is hard work. Maintaining media interest is time-consuming. The budget and
timeframe for consultation around law reform needs to reflect these challenges. The budget
also needs to be flexible to allow for adaptations to the process during the implementation
phase, and to allow for new ideas to be included as the process develops. The goal of
public participation in law reform should be to develop community- and stakeholder-led
initiatives. This can only be achieved through a flexible consultation process.

While a generous budget is ideal for a national consultation process, the ideas in this report
can be scaled up or down as needed. The use of the internet is often a low cost method of
soliciting feedback. The incorporation of law reform issues into existing conferences is one
way to lower logistical costs. The involvement of the media can reduce the need to produce
separate documents about the proposed legal changes. The role of the consultation team is
to maximise opportunities within the framework of the available budget.

Second to budget, the most important consideration is the timeline. Because Namibia’s
child protection law had already suffered so many delays in moving forward, the Ministry
set a tight timeline. The consultation team was given just 12 months to plan the project,
consult with the public and incorporate the input into a revised version of the bill. In light
of the size of the bill, this deadline was near impossible to meet. However, the deadline
was met and the consultation was completed on schedule. The unpaid work and overtime
contributed by many people during the process must be acknowledged.

If this process were replicated, we would recommend a longer timeline for such an extensive
consultation process. If the methodology for consultation around Namibia’s Child Care
and Protection Bill is used as a model, more than one year should be allotted to conduct
effective consultation and revision on a bill of this size. A more realistic timeline for such a
process might be eighteen months, although nine months to one year would be a feasible
timeframe for a less complex law reform proposal. A longer timeline can also help in
situations where there are smaller budgets as it allows time to wait for national conferences,
or to arrange for regular media coverage of the specific aspects of the proposed law.




A summary document about the key steps, successes
and challenges of the revision process for the Child
Care and Protection Bill is available from the Ministry
of Gender Equality and Child Welfare, UNICEF or the
Legal Assistance Centre. It is also available on the
Ministry website: <www.namchild.gov.na> and the
Legal Assistance Centre website: <www.lac.org.na>.
This document provides a short outline of steps in the
consultation process which would be useful to others
embarking on similar enterprises.

4. Conclusion

Many people were involved in the revision process of the Child Care and Protection Bill.
The list of individuals who deserve thanks is too long to include in this report. However, the
Ministry would like to acknowledge the key team members involved, namely UNICEF,
the Legal Assistance Centre, the children’s consultants led by Dr Elizabeth Terry and the
international consultants led by Professor Julia Sloth-Nielsen.

The Ministry would also like to extend its appreciation to all the persons and organisations
who gave input on this bill. Not all of the inputs could be included in this report, but all
responses were used to develop the revised bill.

The consultation process around the Child Care and Protection Bill is an important
landmark in the history of law reform in Namibia. The large-scale involvement of the
public has truly shown that Namibia is a democratic nation. Year after year the voice of
Namibian civil society is growing, and the Ministry anticipates many further successful
consultations with the public in future. The fact that close to one-third of all people
consulted were children and youth is a major achievement, and we hope that this is a
step towards encouraging more participatory democracy in the next generation.

In addition to providing input for the revision of the proposed law, we believe that the
consultation process has been invaluable in raising public awareness of child protection
issues. Thus, it is the Ministry’s conviction that the consultative process has helped to
advance children’s rights in Namibia.

It is with thanks to everyone involved that the Ministry concludes this report.
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STAGES IN THE
CONSULTATION PROCESS

Research and analysis to identify
key points for discussion

Production of user-friendly materials
in multiple languages

Intensive media campaign

Regional and national workshops to discuss key aspects
of the bill, including special children’s consultations

Written input from key stakeholders

Detailed comparison of the draft bill
with comparable South African law

Collation of public feedback
and technical input

Revision of the draft bill
in light of the input received

Approval of the bill by Cabinet and
tabling of the bill in Parliament




HIGHLIGHTS OF A
SUCCESSFUL PROCESS

The revision process of the Child Care and Protection Bill is the largest national law
reform consultation held to date in Namibia. It was a multi-media, multi-language
campaign that involved all sectors of society. Some of the highlights from the
revision process are as follows:

®

Twenty-one different factsheets were produced about the Child Care and Protection
Bill. The factsheets were produced in a total of five languages.

® Approximately 40% of the Namibian population would have seen information about the

®

draft bill in factsheets circulated as newspaper inserts in three languages.
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Thirty-nine workshops, conferences, consultations, focus group discussions or other

meetings were held to discuss the revision of the draft bill, with 16 of these targeting
children or youth.

About 477% of the people who attended workshops and conferences about the draft
bill did so at meetings that had not been originally planned - a reflection of the public
interest in the topic and a lesson in the importance of flexibility.

® At least 38 radio slots were broadcast - and possibly many more.

A total of 25 articles, opinion pieces, letters or text messages on the bill appeared in
Namibian newspapers over a period of seven months.

Eight articles appeared in Namibian magazines over a period of ten months.

® The consultation process was featured on television nine times.

@ A total of seven topics were discussed on Facebook in a group which ultimately had

almost 300 members.

® Information about the revision process was circulated in five electronic-newsletters,

both national and international.

® Onein eight people who were asked for detailed written input responded with submissions.













